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THE  PARENTAL  RIGHTS  AND 
RESPONSmmiTIES  ACT 


TUESDAY,  DECEMBER  5,  1995 

U.S.  Senate, 
Subcommittee  on  Administrative  Oversight 

AND  the  Courts, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:03  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Charles  E.  Grassley 
(chairman  of  the  subcommittee),  presiding. 

Also  present:  Senators  Thurmond,  DeWine,  Heflin,  and  Rep- 
resentative Largent. 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  I  will  call  the  hearing  to  order.  I  will  start 
with  my  opening  statement,  and  hopefully  others  come  that  want 
to  give  opening  statements  will  be  able  to  do  that  as  well.  I  appre- 
ciate the  Congressman  being  here  on  time.  I  like  to  start  these 
meetings  on  time  as  much  as  I  can. 

I  am  pleased  to  be  holding  these  hearings  today,  and  I  thank  the 
large  number  of  people  who  are  in  attendance  on  this  very  impor- 
tant issue  of  the  Parental  Rights  and  Responsibilities  Act  of  1995. 
This  bill  reaffirms  the  right  of  parents  to  direct  the  upbringing  of 
their  children. 

Now,  as  we  all  know,  most  parents  assume  this  right  is  pro- 
tected, and  it  is  just  kind  of  common  and  ordinary  for  people  to 
come  up  to  me  and  say,  well,  why  would  we  have  this  problem 
when  we  just  assume  in  American  society  that  parents  are  respon- 
sible and  parents  have  these  rights.  Then  they  learn  in  so  many 
instances,  in  a  growing  number  of  instances,  where  lower  courts  or 
faceless  bureaucrats  have  acted  to  limit  this  basic  freedom  that 
people  can't  just  quite  fathom  how  something  so  basic  could  be 
un^r  attack  in  American  society. 

Well,  they  are  learning  that  it  is  under  attack,  and  we  have  a 
lot  of  people  present  today  who  have  experienced  this,  and  there 
are  a  lot  of  people  who  would  say,  well,  it  really  isn't  under  attack; 
this  is  assuming  a  problem  that  doesn't  exist.  Well,  we  accept  the 
fact  that  parents  have  this  right  and  this  responsibility,  and  we 
also  accept  the  fact  that  the  Supreme  Court  very  clearly  affirmed 
this.  Yet,  we  accept  the  fact  from  the  many  instances  of  inter- 
ference with  that  right  that  there  is  a  problem,  and  we  accept  the 
fact  that  the  family  is  so  basic  a  cornerstone  to  our  American  soci- 
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ety  that  we  should  take  every  action  necessary  to  strengthen  it  and 
reaffirm  it.  That  is  why  this  bill  that  I  introduced  is  meant  to  pro- 
tect the  family  from  unwarranted  govemmentad  intrusions. 

While  the  Constitution  does  not  explicitly  address  the  parent- 
child  relationship,  the  Supreme  Court  clearly  regards  the  right  of 
parents  to  direct  the  upbringing  of  their  children  as  a  fundamental 
right — ^let  me  say  that  again — as  a  fundamental  right  under  the 
14th  amendment  to  our  Constitution.  Fundamental  rights  such  as 
freedom  of  speech  and  religion  receive  the  highest  legal  protec- 
tion— ^let  me  say  that  again — ^the  highest  legal  protection. 

Two  cases  in  the  1920's  affirmed  the  Court's  high  regard  for  the 
parent-child  relationship.  In  Meyer  v.  Nebraska,  the  Court  declared 
that  the  14th  amendment,  "without  doubt,  *  *  *  denotes  not  merely 
freedom  from  bodily  restraint  but  also  the  right  of  the  individual 
to  *  *  *  marry,  establish  a  home  and  bring  up  children." 

The  second  important  case  was  Pierce  v.  Society  of  Sisters. 

In  this  day  and  under  our  civilization,  the  child  of  man  is  his  parent's  child  and 
not  the  state's  *  *  *  it  is  not  seriously  debatable  that  the  parental  right  to  guide 
one's  child  intellectually  and  religiously  is  a  most  substantial  part  of  the  liberty  and 
freedom  of  the  parent. 

The  Court  held  that  parents  are  chiefly  responsible  for  the  edu- 
cation and  upbringing  of  their  children. 

While  the  Supreme  Court's  intent  to  protect  parental  rights  is 
unquestionable,  lower  courts  have  not  always  followed  this  high 
standard.  The  recent  lower  court  assault  on  the  rights  of  parents 
to  direct  their  children's  education,  health  care  decisions,  and  dis- 
cipline is  unprecedented. 

A  number  of  decisions  in  recent  years  have  demonstrated  the 
need  for  Congress  to  act.  Present  at  the  hearing  today  is  a  young 
woman  who  as  a  young  teenager  was  grounded  by  her  parents  be- 
cause she  wanted  to  smoke  marijuana  and  sleep  with  her  boy- 
friend. She  objected  and  the  Washington  State  Supreme  Court 
agreed  with  her  and  removed  her  from  her  parents'  home.  Today, 
as  the  mother  of  a  teenage  girl  herself,  she  says  the  decision  is  one 
that  she  regrets. 

Another  example  that  you  will  hear  about  today  is  of  a  family 
whose  13-  and  14-year-old  daughters  were  taken  by  the  school 
counselor  to  a  local  health  clinic.  They  were  given  oral  contracep- 
tives, condoms,  pap  smears,  and  AIDS  tests,  all  without  parent 
knowledge,  much  less  consent.  When  the  parents  found  out  and  ob- 
jected, they  were  told  that  it  was  "none  of  [their]  business."  Other 
examples  of  government  intervention  in  the  rightful  decisions  of 
parents  are  research  on  children  without  parental  consent  and  gov- 
ernment-mandated bedtimes. 

With  these  examples  in  mind,  it  is  appropriate  for  Congress  to 
act  to  ensure  parental  liberty  rights  are  properly  protected  the 
same  way  we  would  protect  any  first  amendment  liberty  rights. 

Some  have  raised  the  concern  that  this  is  a  violation  of  federal- 
ism. I  am  a  strong  advocate  of  limited  Federal  power.  That  is 
known.  However,  when  it  comes  to  the  14th  Eimendment,  Congress 
is  specifically  and  explicitly  given  the  responsibility  to  act  to  pro- 
tect these  liberties  in  section  5  of  that  14th  amendment.  It  is  not 
simply  an  option  for  Congress  to  act;  it  is  an  affirmative  duty. 


Recent  public  debate  has  also  contributed  to  the  movement  to 
violate  parental  rights.  Dr.  Jack  Westman  of  the  University  of  Wis- 
consin-Madison proposes  that  the  State  license  parents  as  a  means 
of  conve5dng  the  seriousness  of  the  parental  responsibility.  While  it 
is  an  awesome  responsibility  to  raise  and  nurture  a  child,  the  pro- 
posal to  license  parents  and  potential  parents  for  the  right  to  have 
a  child  raises  many  serious  questions. 

What  are  the  appropriate  standards  for  parenthood?  Who  would 
decide  what  those  standards  should  be?  What  if  a  woman  who  is 
unlicensed  becomes  pregnant?  These  and  other  questions  stretch 
the  imagination  of  American  parents.  Quite  frankly,  when  people 
in  politics  propose  these  sorts  of  things,  or  even  when  college  pro- 
fessors propose  them,  you  can  understand  why  people  become  very 
cynical  about  government  and  the  process  of  government  in  Amer- 
ica. These  proposals  run  up  against  something  so  basic  which  they 
believe  in,  such  as  the  family  being  the  cornerstone  of  our  society. 

With  recent  lower  courts  cases,  this  effort  by  people  at  the  uni- 
versity level  to  suggest  licensing  of  parents,  and  particularly  the 
tone  of  public  debate  around  this  licensing,  it  is  easy  then  to  see 
the  neea  for  the  Parental  Rights  and  Responsibilities  Act  of  1995. 

The  goal  of  the  act  is  simplv  to  reaffirm  the  parental  right  to  di- 
rect the  upbringing  of  their  child  in  four  major  areas,  but  not  lim- 
ited to  these  areas:  directing  or  providing  for  the  education  of  the 
child;  making  health  care  decisions  for  the  child;  disciplining  the 
child,  including  reasonable  corporal  discipline;  and,  directing  or 
providing  for  the  religious  teaching  of  the  child. 

The  act  accomplishes  this  goal  by  clarifying  that  the  proper 
standard  to  use  in  disputes  between  the  Grovemment  and  parents 
is  the  highest  legal  standard  available.  This  standard,  known  as 
the  compelling  interest  standard,  means  that  before  the  Govern- 
ment can  interfere  in  the  parent-child  relationship,  the  State  must 
demonstrate  that  there  is  a  compelling  interest  to  protect,  not  a 
good  or  even  very  good  interest,  but  it  must  be  a  compelling  inter- 
est. Again,  this  is  no  different  than  a  State  must  show  if  they  are 
going  to  interfere  with  other  liberty  rights. 

Additionally,  the  Grovemment  must  go  on  to  show,  as  they  would 
in  these  other  cases  on  liberty  rights,  that  the  means  that  the  State 
is  using  to  protect  this  interest  is  the  least  restrictive  means  avail- 
able. Now,  practically  speaking,  this  means  that  the  law  in  ques- 
tion is  not  so  broad  in  application  that  it  sweeps  in  more  than  is 
necessary  to  protect  the  interest  in  question. 

Now,  you  might  ask  how  this  proposed  act  is  going  to  work.  It 
uses  the  traditional  process  to  evaluate  fundamental  rights  cases 
which  balances  the  interests  of  parent,  child,  and  the  Grovemment. 
First,  the  parents  must  show  that  the  actions  being  questioned  are 
within  their  fundamental  right  to  direct  the  upbringing  of  their 
child  and  that  the  Grovemment  interfered  with  this  right.  Then  the 
burden  shifts,  as  you  know,  to  the  Grovemment  to  show  that  the 
interference  is  essential  to  accomplish  a  compelling  government  in- 
terest and  that  the  Grovemment's  method  of  interfering  is  the  least 
restrictive  means  to  accomplish  its  goal. 

In  these  cases,  the  court  would  balance  the  parents'  right  to 
make  decisions  for  their  child  against  the  Grovemment's  right  to  in- 
tervene in  the  family  relationship.  It  would  then  decide  the  proper 


balance.  While  it  would  be  better  if  lower  courts  would  use  the  ap- 
propriate legal  standard  outlined  by  the  Supreme  Court  without 
Congress  having  to  reaffirm  the  standard,  history  shows  that  this 
is  not  likely  to  occur.  Our  bill  will  clarify  this  standard  with  final- 
ity- 

A  specific  concern  was  raised  from  child  abuse  prosecutors  and 
advocates,  and  as  we  moved  through  the  early  discussions  of  the 
bill,  I  made  very  clear  that  I  firmly  believe  that  child  abuse  and 
neglect  is  a  compelling  government  interest.  With  this  in  mind,  I 
incorporated  suggestions  from  prosecutors  and  advocates  of  chil- 
dren. While  I  am  comfortable  that  the  changes  made  address  the 
issue,  I  continue  to  have  further  discussions  with  them  to  further 
alleviate  their  concerns.  I  am  pleased  that  we  have  moved  to  the 
place  in  the  process  where  we  are  holding  hearings  to  discuss  these 
and  other  issues. 

I  urge  my  colleagues  to  support  this  bill.  It  is  critical  to  the  prop- 
er balance  of  parental  rights  against  governmental  actions.  With- 
out this  act,  lower  courts  will  continue  to  interfere  needlessly  in  the 
parent-child  relationship  and  compromise  this  liberty  right  that 
moms  and  dads  have  under  our  Constitution,  and  give  this  particu- 
lar constitutional  right  a  little  less  meaning  as  a  fundamental  right 
than  the  rights  of  speech,  press,  association,  and  religion. 

[Text  of  Senate  bill  984  follows:] 


104th  congress 
1st  Session 


S.984 


To  protect  the  fundamental  right  of  a  parent  to  direct  the  upbringing  of 
a  child,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Juke  29  (legislative  day,  JUKE  19),  1995 
Mr.  Grasslev  (for  himself,  Mr.  Lott,  Mr.  HELMS,  and  Mr.  Cochrax)  intro- 
duced the  follo\\'ing  bill;  which  was  read  t\\ice  and  referred  to  the  Com- 
mittee on  the  Judiciarj' 


A  BILL 

To  protect  the  fundamental  right  of  a  parent  to  direct  the 
upbringing  of  a  child,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Parental  Rights  and 

5  Responsibilities  Act  of  1995". 

6  SEC.  2.  FINDINGS  AND  PURPOSES. 

7  (a)  Findings. — Congress  finds  that — 

8  (1)  the  Supreme  Court  has  regarded  the  right 

9  of  parents  to  direct  the  upbringing  of  their  children 
10  as  a  fundamental  right  implicit  in  the  concept  of  or- 


6 

2 

1  dered    liberty  within    the    14th    amendment    to   the 

2  Constitution,  as  specified  in  Meyer  v.  Nebraska,  262 

3  U.S.  390  (1923)  and  Pierce  v.  Society  of  Sisters, 

4  268  U.S.  510  (1925); 

5  (2)    the    role    of   parents    in    the    raising   and 

6  rearing  of  their  children  is  of  inestimable  value  and 

7  deserving  of  both  praise  and  protection  by  all  levels 

8  of  government; 

9  (3)  the  tradition  of  western  civilization  recog- 

10  nizes  that  parents  have  the  responsibility  to  love, 

1 1  nurture,  train,  and  protect  their  children; 

12  (4)  some  decisions  of  Federal  and  State  courts 

1 3  have  treated  the  right  of  parents  not  as  a  fundamen- 

14  tal  right  but  as  a  nonfundamental  right,  resulting  in 

15  an  improper  standard  of  judicial  review  being  ap- 

16  plied  to  government  conduct  that  adversely  affects 

17  parental  rights  and  prerogatives; 

18  (5)  parents  face  increasing  intrusions  into  their 

19  legitimate  decisions  and  prerogatives  by  government 

20  agencies  in  situations  that  do  not  involve  traditional 

21  understandings  of  abuse  or  neglect  but  simpl}'  are  a 

22  conflict  of  parenting  philosophies; 

23  (6)  governments  should  not  interfere  in  the  de- 

24  cisions  and  actions  of  parents  without  compelling 

25  justification;  and 
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1  (7)  the  traditional  4-step  process  used  by  courts 

2  to  evaluate  cases  concerning  the  right  of  parents  de- 

3  scribed  in  paragraph  (1)  appropriately  balances  the 

4  interests  of  parents,  children,  and  government. 

5  (b)  Purposes. — The  purposes  of  this  Act  are — 

6  (1)  to  protect  the  right  of  parents  to  direct  the 

7  upbringing  of  their  children  as  a  fundamental  right; 

8  (2)  to  protect  children  from  abuse  and  neglect 

9  as  the  terms  have  been  traditionally  defined  and  ap- 

10  plied  in  State  law,  such  protection  being  a  compel- 

1 1  ling  government  interest; 

12  (3)  while  protecting  the  rights  of  parents,  to  ac- 

13  knowledge  that  the  rights  involve  responsibilities  and 

14  specifically  that  parents  have  the  responsibility  to 

15  see  that  their  children  are  educated,  for  the  purposes 

16  of  literacy  and  self-sufficiency,  as  specified  by  the 

17  Supreme  Court  in  Wisconsin  v.  Yoder,  406  U.S.  205 

18  (1972); 

19  (4)  to  preserve  the  common  law  tradition  that 

20  allows  parental  choices  to  prevail  in  a  health  care  de- 

21  eision  for  a  child  unless,  by  neglect  or  refusal,  the 

22  parental  decision  ^^^ll  result  in  danger  to  the  life  of 

23  the  child  or  result  in  serious  physical  injury'  to  the 

24  child; 
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1  (5)  to  fix  a  standard  of  judicial  review  for  pa- 

2  rental  rights,  leaving  to  the  courts  the  application  of 

3  the  rights  in  particular  cases  based  on  the  facts  of 

4  the  cases  and  law  as  applied  to  the  facts;  and 

5  (6)  to  reestablish  a  4-step  process  to  evaluate 

6  cases  concerning  the  right  of  parents  described  in 

7  paragraph  (1)  that — 

8  (A)    requires    a    parent    to    initially    dem- 

9  onstrate  that — 

10  (i)  the  action  in  question  arises  from 

11  the  right  of  the  parent  to  direct  the  up- 

12  bringing  of  a  child;  and 

13  (ii)  a  government  has  interfered  with 

14  or  usurped  the  right;  and 

15  (B)  shifts  the  burdens  of  production  and 

16  persuasion  to  the  government  to  demonstrate 

17  that— 

18  (i)   the  interference  or  usurpation  is 

19  essential  to  accomplish  a  compelling  gov- 

20  ernmental  interest;  and 

21  (ii)    the    method    of    intervention    or 

22  usurpation  used  by  the  government  is  the 

23  least    restrictive    means    of   accomplishing 

24  the  compelling  interest. 
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1  SEC.  3.  DEFINflTIONS. 

2  As  used  in  this  Act: 

3  (1)  Appropriate  e\^dence. — The  term  "ap- 

4  propriate  evidence"  means — 

5  (A)  for  a  case  in  which  a  government  seeks 

6  a  temporary  or  preUminary  action  or  order,  ex- 

7  cept  a  case  in  which  the  government  seeks  to 

8  terminate   parental   custody  or  visitation,   evi- 

9  dence  that  (iemonstrates  probable  cause;  and 

10  (B)  for  a  case  in  which  a  government  seeks 

1 1  a  final  action  or  order,  or  in  which  the  govern- 

12  ment   seeks   to   terminate  parental   custody  or 

13  visitation,  clear  and  convincing  evidence. 

14  (2)  Child. — The  term  "child"  has  the  meaning 

15  provided  by  State  law. 

16  (3)    Parent. — The    term    "parent"    has    the 

17  meaning  provided  by  State  law. 

18  (4)  Right  of  a  parent  to  direct  the  up- 

19  bringing  of  a  child. — 

20  (A)  In  general. — The  term  "right  of  a 

21  parent  to  direct  the  upbringing  of  a  child"  in- 

22  eludes,  but  is  not  limited  to  a  right  of  a  parent 

23  regarding — 

24  (i)  directing  or  providing  for  the  edu- 

25  cation  of  the  child; 

•S  9S4  IS 
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1  (ii)  making  a  health  care  decision  for 

2  the  child,  except  as  provided  in  subpara- 

3  graph  (B); 

4  (iii)    disciplining  the   child,    including 

5  reasonable   corporal    discipline,    except   as 

6  provided  in  subparagraph  (C);  and 

7  (iv)  directing  or  providing  for  the  reli- 

8  gious  teaching  of  the  child. 

9  (B)   No  APPLICATION  TO  PARENTAL  DECI- 

10  SIONS  ON  HEALTH  CARE. — The  term  "right  of 

1 1  a  parent  to  direct  the  upbringing  of  a  child" 

12  shall  not  include  a  right  of  a  parent  to  make  a 

13  decision  on  health  care  for  the  child  that,  by  ne- 

14  gleet  or  refusal,  will  result  in  danger  to  the  life 

15  of  the  child  or  in  serious  physical  injury  to  the 

16  child. 

17  (C)    No  APPLICATION  TO  ABUSE  AND   NE- 

18  GLECT. — The  term  "right  of  a  parent  to  direct 

19  the  upbringing  of  a  child"  shall  not  include  a 

20  right  of  a  parent  to  act  or  refrain  from  acting 

21  in  a  manner  that  constitutes  abuse  or  neglect  of 

22  a  child,  as  the  terms  have  traditionally  been  de- 

23  fined  and  applied  in  State  law. 
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1  SEC.  4.  PROHIBITION  ON  INTERFERING  WITH  OR  USURP- 

2  ING  RIGHTS  OF  PARENTS. 

3  No  Federal,  State,  or  local  government,  or  any  offi- 

4  cial  of  such  a  government  acting  under  color  of  law,  shall 

5  interfere  with  or  usurp  the  right  of  a  parent  to  direct  the 

6  upbringing  of  the  child  of  the  parent 

7  SEC.  5.  STRICT  SCRUTINY. 

8  No  exception  to  section  4  shall  be  permitted,  unless 

9  the  government  or  official  is  able  to  demonstrate,  by  ap- 

10  propriate  evidence,  that  the  interference  or  usurpation  is 

1 1  essential  to  accomplish  a  compelling  governmental  interest 

12  and  is  narrowly  drawn  or  applied  in  a  mann.er  that  is  the 

13  least  restrictive  means  of  accomplishing  the  compelling  in- 

14  terest. 

1 5  SEC.  6.  CLAIM  OR  DEFENSE. 

16  Any  parent  may  raise  a  violation  of  this  Act  in  an 

17  action  in  a  Federal  or  State  court,  or  before  an  adminis- 

18  trative  tribunal,  of  appropriate  jurisdiction  as  a  claim  or 

19  a  defense. 

20  SEC.  7.  DOMESTIC  RELATIONS  CASES  AND  DISPUTES  BE- 

21  TWEEN  PARENTS. 

22  This  Act  shall  not  apply  to — 

23  (1)  domestic  relations  cases  concerning  the  ap- 

24  pointment  of  parental  rights  between  parents  in  cus- 

25  tody  disputes;  or 

26  (2)  any  other  dispute  between  parents. 
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1  SEC.  8.  ATTORNEY'S  FEES. 

2  Subsections  (b)  and  (c)  of  section  722  of  the  Revised 

3  Statutes  (42  U.S.C.   1988  (b)  and  (c))  (concerning  the 

4  award  of  attorney's  and  expert  fees)  shall  apply  to  cases 

5  brought  or  defended  under  this  Act.  A  person  who  uses 

6  this  Act  to  defend  against  a  suit  by  a  government  de- 

7  scribed  in  section  4  shall  be  construed  to  be  the  plaintiff 

8  for  the  purposes  of  the  application  of  such  subsections. 

O 
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Senator  Grassley.  I  now  turn  to  the  distinguished  Senator  from 
Alabama,  Senator  Heflin.  I  took  a  long  time  and  you  can  feel  free 
to  take  a  long  time  to  express  your  point  of  view  if  you  want  to. 

STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  ALABAMA 

Senator  Heflin.  I  will  be  brief.  I  would  like  to  thank  the  chair- 
man of  the  subcommittee  for  holding  these  hearings  on  the  impor- 
tant issue  of  protecting  families  from  unlawful  State  intrusion.  I 
would  also  like  to  thank  Congressman  Largent  and  all  of  the  other 
witnesses  for  their  time  today. 

I  applaud  what  I  believe  are  the  goals  of  the  bill:  to  give  parents 
the  tools  and  the  incentives  to  become  more  active  in  important  de- 
cisions for  their  children's  well-being,  but  I  am  concerned  that  the 
bill  contains  undesirable  consequences.  In  particular,  the  bill  could 
have  a  chilling  effect  on  the  work  of  child  protection  services,  such 
as  juvenile  courts  and  instances  in  which,  because  of  abusiveness 
of  parents,  children  are  taken  into  some  form  of  protective  custody. 
It  could  also  squelch  State  courts'  efforts  to  create  and  develop  new 
solutions  to  family  law  disputes  and  school  boards'  efforts  to  imple- 
ment innovative  ways  of  teaching. 

In  the  upbringing  of  children,  there  is  no  doubt  that  the  parents' 
role  is  of  central  importance.  The  principles  expressed  in  this  bill 
regarding  parents'  role  in  making  religious,  educational,  medical, 
and  moral  decisions  for  a  child  have  long  been  upheld  by  the  Su- 
preme Court  of  the  United  States.  The  Court  has  consistently  rec- 
ognized parents'  rights  and  duties  to  direct  these  and  other  aspects 
of  their  children's  upbringing.  In  fact,  the  Court  has  upheld  these 
rights  in  many  cases  over  the  strong  objections  of  the  State,  such 
as  in  Pierce  v.  Society  of  Sisters. 

I  have  an  overall  concern  with  the  provisions  in  the  bill  that 
seem  to  preempt  208  years  of  constitutional  history  in  which  mat- 
ters of  State  versus  parental  authority  have  been  left  to  the  States 
to  resolve.  I  think  section  4,  and  especially  section  6  of  this  legisla- 
tion, which  allows  any  parent  to  raise  a  violation  of  this  act  in  an 
action  in  a  Federal  or  State  court,  will  inevitably  turn  over  local 
decisionmaking  to  a  Federal  judge. 

There  are  those  who  seem  to  have  lost  faith  in  the  ability  of 
democratically  elected  local  officials  to  make  decisions  and  instead 
want  to  transfer  this  role  to  an  authority  over  which  they  have  no 
control.  I  do  not  believe  such  a  result  to  be  in  the  best  interests 
of  either  parents  or  local  entities,  such  as  school  boards.  State 
health  departments,  and  child  protection  services. 

Justice  Rehnquist,  now  Chief  Justice  of  the  Supreme  Court,  in  a 
dissenting  opinion  in  the  1982  case  of  Santoski  v.  Kramer,  clearly 
was  correct  when  he  stated: 

If  ever  there  were  an  area  in  which  Federal  coiirts  shovild  heed  the  admonition 
of  Justice  Holmes  that  a  page  of  history  is  wortii  a  page  of  logic,  it  is  in  the  area 
of  domestic  relations.  This  area  has  been  left  to  the  States  tcom  time  immemorial, 
and  not  without  good  reason. 

As  well-meaning  as  I  believe  the  purpose  of  this  legislation  to  be, 
I  fear  the  bill  will  not  fulfill  its  desired  goal,  but  may  well  create 
more  Federal  intrusion.  I  am  hopeful  that  the  testimony  we  hear 
today  will  address  some  of  my  concerns  with  positive  solutions. 
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Senator  Grassley,  Thank  you,  Senator  Heflin,  for  your  very  good 
statement,  and  I  would  hope  that  this  hearing  might  address  some 
of  your  concerns.  If  not,  I  would  hope  to  work  with  you  to  see  that 
we  could  move  this  bill  forward  and  address  some  of  your  concerns 
in  the  process. 

I  now  turn  to  Congressman  Largent,  who,  as  of  last  week,  had 
over  100  cosponsors  of  his  bill,  well  on  the  way  to  a  majority  of  get- 
ting the  bill  passed.  I  think  that  is  a  tremendous  step  forward,  and 
I  thank  you  for  your  leadership  in  the  House  on  this,  and  particu- 
larly for  coming  over  here  to  be  our  lead  witness  today. 

Would  you  proceed,  Congressman  Largent. 

STATEMENT  OF  HON.  STEVE  LARGENT,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Representative  Largent.  Thank  you,  Mr.  Chairman.  I  want  to 
say  thank  you  for  holding  this  hearing,  and  thank  you  not  only  as 
a  colleague  in  the  House  of  Representatives,  but  more  importantly 
as  one  of  the  millions  of  responsible  parents  trying  to  do  a  difficult 
job  of  raising  our  children  in  the  country  todav.  I  thank  you  for 
holding  this  hearing  on  S.  984  and  H.R.  1946,  the  Parental  Rights 
and  Responsibilities  Act. 

Mr.  Chairman,  I  would  like  to  submit  my  entire  testimony  for 
the  record  and  then  touch  on  why  we  need  the  Parental  Rights  and 
Responsibilities  Act  and  what  it  does  and  does  not  do. 

I  introduced  this  bill  because  parents  love  their  children  more 
than  the  Government  does,  and  parents  deserve  the  support  and 
respect  of  the  Government.  As  Dr.  James  Dobson  entitled  one  of  his 
books,  "Parenting  Isn't  for  Cowards,"  I  personally  know  that  to  be 
true.  Parenting  is  a  tough  job. 

The  Parental  Rights  and  Responsibilities  Act  is  needed  because 
the  Government  is  using  its  coercive  force  to  dictate  values,  offend 
the  religious  and  moral  beliefs  of  families,  and  restrict  the  freedom 
of  families  to  live  as  they  choose.  Basically  the  Government  is  im- 
posing its  parenting  philosophy  on  parents.  This  is  occurring  from 
Washington  to  Virginia,  from  Michigan  to  Texas.  In  my  testimony, 
Senator,  I  include  several  court  cases  that  document  these  inci- 
dents. 

The  Parental  Rights  and  Responsibilities  Act  does  two  simple 
things  to  protect  families.  First,  the  Parental  Rights  and  Respon- 
sibilities Act  reaffirms  the  fundamental  rights  of  parents  to  direct 
the  upbringing  of  their  children.  Parental  rights  are  not  a  new  con- 
cept. In  fact,  the  Supreme  Court  has  recognized  the  fundamental 
nature  of  parental  rights.  Meyer  v.  State  of  Nebraska  and  Stanley 
V.  State  of  Illinois  explicitly  state  that  the  liberty  to  bring  up  chil- 
dren is  guaranteed  by  the  14th  amendment.  Senate  bill  984  and 
H.R.  1946  reaifirm  in  Federal  statute  this  basic  concept  of  Amer- 
ican liberty. 

The  act  specifies  four  main  areas  of  parental  liberty:  directing  or 
providing  a  child's  education;  making  health  care  decisions  for  the 
child;  disciplining  the  child,  including  reasonable  corporal  dis- 
cipline; and  directing  or  providing  the  religious  training  of  the 
child.  The  Parental  Rights  and  Responsibilities  Act  will  codify  that 
right  to  direct  the  upbringing  of  one's  child  as  a  fundamental  right, 
not  a  nonfundamental  right,  as  currently  treated  by  many  State 
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courts.  This  important  action  would  treat  parental  rights  cases  in 
a  consistent  manner  with  previously  cited  U.S.  Supreme  Court 
cases. 

Again,  the  Supreme  Court  has  already  established  parental 
rights  as  fundamental.  The  Parental  Rights  and  Responsibilities 
Act  will  establish  in  Federal  statute  that  a  parent's  right  to  direct 
the  upbringing  of  their  children  is  a  fundamental  right  and  de- 
serves the  same  protection  as  other  fundamental  rights,  such  as 
freedom  of  speech,  freedom  of  religion,  and  freedom  of  the  press. 

Second,  the  Parental  Rights  ana  Responsibilities  Act  reaffirms 
the  proper  method  of  judicial  review  in  parental  rights  cases.  The 
act  specifies  a  4-part  bifurcated  civil  liberties  test  to  ensure  that 
both  parents  and  government  have  fair  and  equitable  opportunity 
to  demonstrate  their  interests.  This  method  of  judicial  review  pro- 
tects families  from  overintrusive  government  actions  by  requiring 
the  courts  to  apply  the  long-established  compelling  interest  test 
rather  than  the  often  misused  reasonableness  test. 

In  other  words,  since  parental  liberty  is  a  fundamental  right, 
strict  scrutiny  must  be  applied  by  the  courts  rather  than  a  mere 
reasonableness  standard.  The  compelling  interest  test  requires  the 
State  to  prove  with  evidence  that  its  regulation  or  restriction  of  pa- 
rental liberty  is  essential  and  the  least  restrictive  means  of  fulfill- 
ing the  State's  compelling  interest.  The  Parental  Rights  and  Re- 
sponsibilities Act  will  act  like  a  protective  shield  for  responsible 
parents  and  holds  no  protection  for  abusive  parents. 

Some  have  raised  concerns  about  the  act,  suggesting  that  it  may 
impact  the  protection  government  extends  to  abused  and  neglected 
children.  The  act  is  not  about  child  abuse  and  neglect  cases.  Let 
me  make  this  very  clear.  The  Parental  Rights  and  Responsibilities 
Act  is  intended  to  provide  balance  between  law-abiding  families 
and  the  Grovemment.  This  is  very  different  from  protecting  parents 
who  are  committing  a  crime  by  abusing  or  neglecting  their  chil- 
dren. The  act  in  no  way  makes  it  more  difficult  for  departments  of 
human  services  to  conduct  their  work  of  protecting  children  from 
child  abuse  and  neglect. 

Child  abuse  and  neglect  and  parental  rights  are  mutually  exclu- 
sive. They  cannot  coexist.  The  act  does  not  alter,  amend,  or  repeal 
current  child  abuse  protection  laws  that  serve  to  protect  America's 
children.  The  act  affirms  the  legitimate  government  interest  in  pro- 
tecting children.  Most  importantly,  it  prevents  abusive  parents 
from  using  the  act  to  seek  legal  protection. 

The  Parental  Rights  and  Responsibilities  Act  provides  no  protec- 
tion for  abusive  parents.  Therefore,  concerns  about  weakening  or 
affecting  current  government  protection  for  children  are  without 
foundation  because  the  Parental  Rights  and  Responsibilities  Act  is 
not  about  child  abuse  and  neglect;  it  is  about  limiting  government 
intrusion  into  family  freedoms. 

Also,  the  Parental  Rights  and  Responsibilities  Act  is  consistent 
with  a  connect  understanding  of  federalism  and  States'  rights.  The 
Parental  Rights  and  Responsibilities  Act  grants  no  general  Federal 
authority  over  subjects  traditionally  reserved  for  the  States. 

Finally,  the  Parental  Rights  and  Responsibilities  Act  is  respon- 
sible legislation.  It  is  simple  and  straightforward.  It  is  clear  and  it 
is  explicit.  It  is  consistent  with  many  of  the  reforms  that  have  been 
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proposed  in  this  Congress.  The  act  protects  the  fundamental  rights 
of  Americans  against  unwarranted  and  intrusive  government  ac- 
tions. It  gets  the  Government  off  the  backs  of  American  families, 
and  it  supports  and  respects  the  family. 

We  all  want  a  society  where  families  are  free  and  parents  are 
supported  and  encouraged  to  be  responsible  for  themselves  and 
their  children.  This  is  what  our  forefathers  intended,  and  I  urge 
the  subcommittee  to  report  S.  984,  the  Parental  Rights  and  Re- 
sponsibilities Act,  favorably. 

Thank  you,  Mr.  Chairman  and  members  of  the  subcommittee. 

Senator  Grassley.  Before  we  ask  questions,  would  you  have  time 
for  us  to  have  our  colleagues  give  their  opening  statements? 

Representative  Largent.  ^solutely. 

Senator  Grassley.  Senator  Thurmond,  I  want  to  congratulate 
you  on  your  93d  birthday. 

Senator  Thurmond.  ITiank  you  very  much.  [Applause.] 

Mr.  Chairman,  I  hope  you  and  the  other  members  will  feel  just 
as  good  as  I  do  when  you  reach  my  age. 

Senator  Grassley.  If  we  drink  as  much  orange  juice  as  you  do, 
we  will. 

Senator  Thurmond.  You  have  got  to  exercise  and  watch  your 
diet  and  have  a  goal  of  helping  people  and  that  will  keep  you 
happy.  Thank  you. 

Senator  Grassley.  Go  ahead  with  your  statement. 

Senator  Thurmond.  I  don't  have  any  particular  opening  state- 
ment. I  am  just  glad  to  be  here  and  will  be  glad  to  ask  some  ques- 
tions in  a  few  minutes. 

Senator  Grassley.  Do  you  have  a  statement,  Senator  DeWine? 

Senator  DeWine.  Mr.  Chairman,  I  have  no  opening  statement. 

Senator  Grassley.  Well,  Congressman  Largent,  I  will  start  out 
by  asking  you  a  question.  I  know  your  entire  statement  is  probably 
an  answer  to  my  first  question,  but  I  am  going  to  ask  you  to  single 
out  your  prime  motivation  for  introducing  this  bill  on  the  House 
side.  I  ask  that  as  a  father  of  5,  a  grandfather  of  8,  and  I  know 
that  you  are  the  father  of  4  young  children  and  legitimately  very 
concerned  about  the  relationship  of  the  State  £ind  the  family. 

Representative  Largent.  Mr.  Chairman,  my  motivation  behind 
introducing  this  piece  of  legislation  in  the  House  earlier  this  year 
is  the  same  motivation  that  I  had  for  running  for  office  for  the  first 
time  in  my  life,  and  that  has  to  do  with  my  children  and  their  fu- 
ture and  the  future  of  this  country. 

You  see,  Mr.  Chairman,  I  believe  that  when  government  begins 
imposing  their  parenting  philosophy  upon  me  and  my  wife  and  how 
we  raise  our  children,  that  that  is  very  dangerous,  if  not  stepping 
out  onto  the  proverbial  slippery  slope.  This  is  happening,  as  I  said 
in  my  opening  statement,  all  across  the  country,  north  and  south, 
east  and  west. 

Even  as  recently  as  2  or  3  weeks  ago,  we  read  with  interest  in 
USA  Today  that  there  is  a  county  in  North  Carolina  that  passed 
a  law  mandating  bedtimes  for  children,  meaning  that  a  parent 
could  be  actually  taken  into  court  and  thrown  into  jail  because 
their  kids  exceeded  the  bedtime  limit.  Now,  this  is  not  a  mandatory 
curfew  where  kids  have  to  be  in  your  house.  This  is  mandating  a 
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time  that  your  kids  have  to  be  in  bed,  and  I  beUeve  that,  again, 
we  have  already  begun  to  step  out  on  the  sUppery  slope. 

There  are  hundreds  of  court  cases  you  will  find  interesting  beside 
the  examples  that  I  cited  in  my  testimony.  I  believe  that  hard- 
working families  who  hold  their  convictions  should  not  have  their 
parental  prerogative  challenged  and  affronted  by  the  very  govern- 
ment they  support  with  their  taxes. 

Senator  Grassley.  I  know  that  you  share  my  conviction  that  pa- 
rental rights  in  order  to  direct  the  upbringing  of  their  children  are, 
as  I  have  stated,  a  fundamental  right  under  the  14th  amendment. 
Now,  we,  in  drafting  this  legislation,  worked  diligently  in  the  early 
discussion  of  the  bill  to  address  concerns  raised  by  child  abuse 
prosecutors  and  child  advocates.  In  fact,  we  specifically  state  in  the 
bill  that  government  intervention  in  cases  of  child  abuse  and  ne- 
glect is  a  compelling  interest.  We  didn't  want  any  question  whatso- 
ever raised  about  our  conviction  on  that  point. 

I  would  like  to  have  you  outline  for  the  record  the  specific  provi- 
sions that  we  added  to  the  bill  to  address  these  concerns. 

Representative  Largent.  Well,  as  I  mentioned  in  my  testimony, 
this  bill  is  concise,  it  is  clear,  and  it  is  explicit.  Mr.  Chairman,  we 
have  worked  tirelessly,  both  you  and  your  staff  and  myself  and  my 
staff,  with  the  advocates  for  child  welfare.  I  am  an  advocate  for 
child  welfare.  However,  I  believe  the  most  important  welfare  for 
children  is  held  by  that  child's  parents. 

We  have  bent  over  backwards  to  be  as  explicit  as  possible  in  sep- 
arating the  issue  of  parental  rights  with  child  abuse  and  neglect. 
The  Parental  Rights  and  Responsibilities  Act  emphasizes  the  fact 
that  parental  rights  and  child  abuse  are  mutually  exclusive.  They 
cannot  coexist.  I  would  like  to  read  directly  from  the  bill.  This  bill 
is  a  concise  bill.  It  is  just  over  7  pages  long.  I  will  read  from  page 
6  where  we  have  explicitly  stated  that  there  is  no  application  to 
child  abuse  and  neglect. 

The  term  "right  of  a  parent  to  direct  the  upbringing  of  a  child"  shall  not  include 
a  right  of  a  parent  to  act  or  refrain  from  acting  in  a  manner  that  constitutes  abuse 
or  neglect  of  a  child,  as  the  terms  have  traditionally  been  defined  and  applied  in 
State  law. 

Senator  Grassley.  Senator  Heflin. 

Senator  Heflin.  I  think  the  goals  of  this  bill  are  great.  Of  course, 
I  have  got  reservations  about  Federal  courts  telling  States  what  to 
do  about  these  things,  and  there  are  some  questions  as  to  how  far 
it  goes  and  whether  or  not  it  invites  a  great  number  of  lawsuits 
and  makes  it  expensive  for  school  boards  who  would  have  to  really 
get  involved  in  litigation. 

There  are  some  things  that  entered  my  mind  and  I  would  like 
to  get  clarified  on  them.  For  example,  under  a  State  block  grant  in 
weBare  where  the  State  puts  a  limit  on  the  number  of  children 
that  a  parent  can  have  that  could  be  subject  to  receiving  aid  from 
the  Government,  would  a  parent  or  parents'  choice  as  to  whether 
or  not  they  would  have  children,  because  it  is  affected  by  the  Gov- 
ernment prohibition,  or  at  least  a  government  incentive  not  to  have 
children,  be  grounds  for  a  lawsuit  under  this  legislation?  Would 
this  bill  reach  as  far  as  saying  that  a  State  who  imposes  limits  on 
the  number  of  children  that  could  qualify  for  Federal  assistance 
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under  welfare — could  the  parent  therefore  test,  in  effect,  that  gov- 
ernment action,  legislation,  and  say  that  it  is  contrary  to  this? 

Representative  Largent.  Let  me  respond  to  your  initial  state- 
ment about  your  concerns  about  Federal  courts  determining  what 
is  proper  for  the  State  courts  and  lower  courts.  The  highest  Federal 
court,  the  Supreme  Court,  has  long  held  that  parental  rights  are 
a  fundamental  right.  The  Court  reiterated  this  position  in  the  early 
1920*s.  All  the  act  is  doing  is  codifying  statutorily  what  the  Su- 

greme  Court  has  already  determined  as  a  fundamental  right;  that 
eing  a  parent's  right  to  direct  the  upbringing  of  their  child. 

I  would  like  to  refer  to  some  charts  that  we  have  over  here.  What 
we  are  principally  talking  about  in  dealing  with  this  bill  is  balance, 
and  the  first  chart  illustrates  what  is  currently  occurring — an  im- 
balance that  is  weighted  in  favor  of  government  agencies.  We  have 
seen  that  many  courts  have  weighed  in  favor  of  the  Government 
over  families  on  this  issue  of  fundamental  rights. 

The  act  simply  applies  the  compelling  interest  standard  to  paren- 
tal rights  as  a  fundamental  right  and  brings  balance  between  gov- 
ernment and  families.  You  can  see  in  the  next  chart  that  S.  984, 
and  H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act,  does 
just  that. 

I  would  like  to  read  from  the  bill — I  mentioned  the  4-part  bifur- 
cated test  that  would  be  applicable — and  see  if  that  doesn't  address 
your  concern.  In  the  first  two  parts  of  the  4-step  process,  the  onus 
is  on  the  parents  and  the  parent  has  to  demonstrate  that  the  action 
in  question  arises  from  the  right  of  the  parent  to  direct  the  up- 
bringing of  the  children.  In  other  words,  that  right  has  to  have 
been  interfered  with.  Second,  the  parent  has  to  demonstrate  that 
the  Government  has  interfered  with  that  right.  Then  the  burden 
shifts  to  the  Grovemment  and  it  then  must  demonstrate  that  the 
interference  or  usurpation  is  essential  to  accomplishing  a  compel- 
ling governmental  interest.  Finally,  the  method  of  intervention 
must  be  the  least  restrictive  means  available. 

So,  Senator,  your  question  was  about  application  of  the  block 
grants  for  welfare,  and  so  this  4-part  test  would  be  applied,  and, 
in  answer  to  your  first  question,  there  would  be  no  parental  right 
usurped  by  a  government  agency  providing  welfare  benefits  in  a 
State  block  grant.  So  the  Parental  Rights  and  Responsibilities  Act 
would  not  apply  in  this  case. 

Senator  Grassley.  I  think  also  partly  in  answer  to  Senator  Hef- 
lin's  question,  the  State  would  not  be  interfering  with  the  right  of 
the  family  to  have  more  children.  The  question  is  an  economic  one 
of  whether  or  not  the  Government  will  pay  additional  amounts  of 
money  for  an  additional  number  of  children.  That  gets  into  an  eco- 
nomic question  and  the  appropriate  test  there  would  be  a  reason- 
able interest  as  opposed  to  compelling  interest. 

Senator  Heflin,  are  you  finished? 

Senator  Heflin.  Yes;  the  time  ran  out. 

Senator  Grassley.  Senator  Thurmond,  do  you  have  a  question  of 
Congressman  Largent? 

Senator  Thurmond.  I  would  just  like  to  ask  him  this.  If  you  had 
one  statement  to  make  to  American  parents,  what  would  you  say? 

Representative  Largent.  I  would  say  that  I  think  the  most  im- 
portant responsibility  that  the  Federal  Grovemment  has  beyond 
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protecting  our  shores  is  protecting  our  families,  and  that  this  bill's 
purpose  is  to  do  just  that. 

Senator  Thurmond.  Thank  you  very  much.  We  are  glad  to  have 
you  with  us. 

Senator  Grassley.  Senator  DeWine? 

Senator  DeWine.  Congressman,  good  morning. 

Representative  Largent.  Good  morning. 

STATEMENT  OF  HON.  MIKE  DeWINE,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OHIO 

Senator  DeWine.  Let  me  congratulate  you  on  the  introduction  of 
this  bill  and,  of  course,  on  the  number  of  cosponsors  that  you  have 
received  in  the  House.  I  think  it  is  clear  that  there  are  problems 
in  this  area,  and  your  written  testimony  has  outlined,  I  think,  5 
or  6  different  court  decisions  that  would  strike  at  least  95  percent 
of  American  parents  as  being  horror  stories  about  where  the  Grov- 
emment  clearly  was  interfering  in  something  that  we  would  his- 
torically think  would  be  the  rights  of  parents. 

As  I  look  through  the  language  of  this  bill,  it  appears  to  me  that 
the  essence  of  the  bill  is  to  fix  the  standard  for  judicial  review  of 
parental  rights,  or  the  balancing  between  the  Government  and  pa- 
rental rights,  in  all  50  States,  with  the  operative  language  being 
"compelling  State  interest."  Is  that  a  fair  summary  of  the  bill? 

There  are  a  lot  of  provisions  of  the  bill,  but  if  you  had  to  try  to 
get  to  the  essence  of  what  this  bill  is  doing,  would  it  be  a  fair  sum- 
mary that  it  is  basically  creating  a  uniform  nationwide  standard  or 
test  that  would  apply  in  all  50  States,  and  that  the  test  that  the 
Government  would  have  to  overcome  would  be  a  compelling  State 
interest? 

Representative  Largent.  Yes,  sir,  that  is  true,  and  you  should 
also  understand  that  the  compelling  interest  standard  is  the  stand- 
ard that  is  applied  to  fundamental  rights,  in  general.  It  is  not  a 
standard  that  we  have  arbitrarily  assigned  to  parental  rights  cur- 
rently. It  is  a  standard  that  is  applied  to  fundamental  rights,  and 
so  what  we  are  doing  essentially  is  raising  the  parental  rights  as 
a  fundamental  right,  as  has  already  been  established. 

Senator  DeWine.  I  don't  know  whether  you  have  had  the  oppor- 
tunity to  do  this,  but  I  am  curious  to  know,  in  the  50  States,  now 
many  States  today  would  have  this  type  of  standard  in  this  t3rpe 
of  case  either  by  statute  or  by  court  decisions?  Would  you  have  any 
idea? 

Representative  Largent.  I  would  not.  I  know  that  there  is  a 
growing  movement  across  the  country  to  establish  that  in  State 
law,  but  I  am  not  aware  of  any  States  at  this  time  that  already 
have  that  in  place. 

Senator  DeWine.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

Senator  Grassley.  Well,  I  thank  you,  Congressman  Largent.  I 
hope  that  you  progress  to  at  least  half  of  the  House  cosponsoring 
your  amendment  so  it  is  very  clear  to  the  leadership  of  both  politi- 
cal parties  that  this  is  a  bill  that  has  broad  support  and  so  you  can 
move  it  through  the  House  of  Representatives  very  quickly  next 
year. 


20 

Representative  Largent.  Well,  Mr.  Chairman,  again,  I  thank 
you  for  your  time  and  your  interest  and  your  hard  work,  as  well 
as  your  staffs  hard  work,  and  for  the  members  of  your  subcommit- 
tee as  well. 

[The  prepared  statement  of  Representative  Largent  follows:] 

Prepared  Statement  of  Representative  Steve  Largent 

Mr.  Chainnan,  thank  you  for  holding  this  hearing  today  and  allowing  me  to  testify  on 
behalf  of  S.  984/H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act.   Today,  I  am  tnily 
rq)resenting  myself  as  a  parent  and  the  millions  of  parents  in  America  who  love  and  cherish 
their  children. 

S.  984/H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act,  is  a  simple  bill,  yet  it 
has  profound  implications  in  terms  of  how  the  government  treats  and  respects  families  and 
specifically  parents.   Indeed,  I  believe  that  the  substance  of  the  Parental  Rights  and 
Responsibilities  Act  goes  to  the  very  core  of  our  Constitution- and  what  we  believe  it  means 
to  be  an  American.   Reflecting  back  to  the  founding  of  our  country,  even  elementary  students 
know  that  America  was  founded  on  the  ideals  of  liberty  and  freedom  from  tyranny.   The 
founding  fathers  came  to  this  new  country  to  be  free  and  to  escape  the  burdensome 
obligations  of  a  government  that  did  not  respect  their  beliefs  or  how  they  chose  to  live. 

The  founders  of  our  government  knew  that  free  men  could  be  trusted  to  live  their 
lives  happily  and  productively  without  the  constant  threat  of  government  oversight  and 
intervention.   Free  men  could  be  trusted  to  educate  their  children  to  be  literate,  rear  them  to 
be  productive,  and  instill  in  them  character  to  be  self  reliant  and  self  sufficient.   The 
founders  believed  that  free  men  did  not  need  the  government  to  intervene  in  the  affairs  of 
family  life. 

I  introduced  this  bill  because  I  am  certain  that  among  the  things  that  have  not  changed 
since  the  founding  of  our  country  is  the  fact  that  parents  love  their  children.    Because  parents 
love  their  children,  they  typically  seek  their  children's  well  being  over  their  own  interests 
and  the  obstacles  that  so  frequently  present  themselves  in  our  day  to  day  lives.    Therefore, 
being  a  parrat  is  not  easy.    It  is  a  tough  job.    As  Dr.  James  Etobson  has  said  and  has  entitled 
one  of  his  books,  "Parenting  Isn't  For  Cowards." 
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B'^ause  parents  have  such  a  daunting  task  before  them,  I  believe  they  should  have  the 
support  and  respect  of  the  government.   Parents  sacrifice  everything  for  their  kids.   They 
invest  their  personal,  emotional  and  spiritual  lives  in  their  kids.  Parents  are  responsible  for 
their  kids  every  minute  and  for  every  action  of  every  day  while,  by  contrast,  the  government 
goes  home  at  five  o'clock  ajid  has  holidays  off.    When  government  asserts  its  authority  in  the 
business  of  parenting,  children  and  families  will  end  up  wanting.   It  is  an  intellectual  stretch 
to  think  that  government  can  devote  the  type  of  personal  investment  required  in  parenting. 
Therefore,  parents  -  not  the  government  —  deserve  favor  in  raising  the  next  generation. 
The  Parental  Rights  and  Responsibilities  Act  supports  families  because  it  supports 
parents  faced  with  the  challenge  of  raising  children  in  an  increasingly  hostile  world.    When 
the  government  becomes  an  obstacle  or  chips  away  at  the  freedoms  parents  rely  on  to  raise 
their  children,  our  country  risks  losing  that  fundamentally  important  quality  that  has  made 
our  country  great  ~  freedom.     I  introduced  the  Parental  Rights  and  Responsibilities  Act  to 
protect  and  support  the  backbone  of  our  country  -  free  citizens  and  free  parents. 

The  Parental  Rights  and  Responsibilities  Act  is  needed  because  the  government  is 
using  its  coercive  force  to  dictate  values,  offend  the  religious  and  moral  beliefs  of  families, 
and  restrict  the  freedoms  of  families  to  live  as  they  choose.   Consider  the  following  cases: 

Georgia  parents  found  condoms  in  their  daughter's  drawers  and  discovered  that 
their  two  teenage  daughters  had  been  driven  to  a  county  health  clinic  during  school 
hours  where  they  received  pap  smear  and  AIDS  tests,  condoms  and  birth  control  pills. 
The  parents  were  not  informed  of  these  medical  procedures  and  did  not  consent  to  the 
actions.    Moreover,  when  contacted  by  the  parents  for  results  of  their  daughters  pap 
smear  and  ADDS  tests,  both  the  school  district  and  the  county  health  clinic  refused 
claiming  patient  confidentiality.   Earls  v.  Stephens  County  School  District,  No.  2:95- 
CV-0097  (U.S.D.C,  N.D.  GA,  Gainesville  Division) 

The  Supreme  Court  of  Washington  ruled  that  it  was  not  a  violation  of  parental 
rights  to  remove  a  child  from  her  family  because  she  objected  to  their  "reasonable 
rules  which  were  reasonably  enforced."   The  parents  had  grounded  their  eighth-grade 
daughter  because  she  wished  to  smoke  marijuana  and  sleep  with  her  boyfriend.    She 
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objected,  and  the  court  removed  her  from  the  home.   In  re  Sumey,  94  Wash.  2d.  757, 
621  P.2d  108  (1980). 

When  Texas  parents  were  denied  the  opportunity  to  review  a  mandatory 
assessment  test  that  asked  students  objectionable  questions  regarding  values  and 
religious  beliefs,  they  sued  alleging  that  their  responsibility  for  the  upbringing  and 
education  of  their  children  had  been  infringed.   A  lower  court  found  in  favor  of  the 
parents,  but  the  Texas  Education  Agency  appealed  the  decision  on  the  grounds  that 
"the  right  to  direct  the  education  and  upbringing  of  your  child  is  not  a  ftindamental 
right."   Appellants'  Brief  at  11th,  Texas  Education  Agency  v.  Maxwell,  (5th  Cir.) 
(No.  14-95-00474-CV). 

The  Michigan  Supreme  Court  ruled  that  a  teacher  certification  requirement 
was  unconstitutional  as  applied  to  religiously  motivated  home  schooling  parents.    But, 
in  the  same  court  on  the  same  day  and  addressing  the  same  statute,  the  Supreme 
Court  ruled  that  home  schooling  parents  who  petitioned  the  courts  on  a  purely 
parental  rights  claim  suffered  no  constitutional  violation  when  forced  to  comply  with 
the  certification  requirement.    People  v.  DeJonge,  501  N.W.  2d  127,  1993  and 
People  V.  Bennett,  501  N.W.  2d  88,  1993. 

A  North  Carolina  school  board  required  community  service  for  graduation, 
dictating  to  parents  which  extracurricular  activities  the  child  could  engage  in  to  meet 
the  requirement.   The  school  board  refused  to  consider  the  service  of  an  Eagle  Scout 
as  community  service  by  saying  his  work,  in  pursuit  of  his  scouting  achievements, 
does  not  rise  to  the  level  of  "true  and  selfless"  community  service.   Hemdon  v. 
Chapel  Hill-Carrboro  Gty  Board  oj  Education,  No.  1:94-CV-00196. 

The  Massachusetts  Supreme  Court  ruled  that  parents  had  no  claim  in 
regulating  or  prohibiting  the  distribution  of  condoms  within  the  Falmouth  County 
Public  Schools.   The  court  found  that  a  parental  rights  claim  could  not  be  made  unless 
the  schools  coerced  students  in  the  distribution  of  the  condoms.    Curtis  v.  Falmouth, 
420  Mass.  749,  652  N.E.  2s  580  (1995). 
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The  Parental  Rights  and  Responsibilities  Act  does  two  simple  things  to  protect 
families.   First,  the  Parental  Rights  and  Responsibilities  Act  reaffirms  the  fundamental  rights 
of  parents  to  direct  the  upbringing  of  their  children.   Parental  Rights  are  not  a  new  concqjt. 
In  fact,  the  Supreme  Court  has  recognized  the  fundamental  nature  of  parental  rights  and 
prerogative  from  the  turn  of  the  century.    Meyer  v.  State  of  Nebraska,  262  U.S.  390,  399 
(1923)   and  Stanley  v.  State  of  Illinois,  405  U.S.  645,  651  (1972)  explicitly  state  that  the 
liberty  to  bring  up  children  is  guaranteed  by  the  14th  Amendment.    S.  984/H.R.  1946 
reaffirms  in  federal  statute  this  basic  concept  of  American  liberty.   The  Act  specifies  four 
main  areas  of  parental  liberty:  directing  or  providing  a  child's  education;  making  health  care 
decisions  for  the  child;  disciplining  the  child,  including  reasonable  corporal  discipline;  and, 
directing  or  providing  the  religious  training  of  the  child. 

The  Parental  Rights  and  Responsibilities  Act  will  codify  that  the  right  to  direct  the 
upbringing  of  one's  child  is  a  fundamental  right  ~  not  a  non-fundamental  right  as  currently 
treated  by  many  state  courts.   This  important  action  would  treat  parental  rights  cases  in  a 
consistent  maimer  with  previously  cited  United  States  Supreme  Court  cases.   Sadly,  as  a  case 
in  point,  just  this  year  the  state  of  Texas,  in  an  Appellants'  brief  by  the  Texas  Attorney 
General  to  the  11th  circuit  court,  stated,  in  contrast  to  the  U.S.  Supreme  Court,  "The  right  to 
direct  the  education  and  upbringing  of  your  child  is  not  a  fundamental  right."  [Appellants' 
Brief  at  11th,  Texas  Education  Agency  v.  Maxwell,  (5th  Cir.)  (No.  14-95-00474-CV)]. 
Again,  the  Supreme  Court  had  already  established  parental  rights  as  fundamental.   The 
Parental  Rights  and  Responsibilities  Act  will  establish  in  federal  statute  that  a  parents'  right 
to  direct  the  upbringing  of  their  children  is  a  fundamental  right  and  deserves  the  same 
protection  as  other  fiindamental  rights  such  as  freedom  of  speech,  freedom  of  religion,  and 
freedom  of  the  press. 

Second,  the  Parental  Rights  and  Responsibilities  Act  reaffirms  the  proper  method  of 
judicial  review  in  parental  rights  cases.    The  Act  specifies  a  four  part,  bifurcated  civil 
liberties  test  to  ensure  that  both  parents  and  government  have  fair  and  equitable  opportunity 
to  demonstrate  their  interests.    This  method  of  Judicial  review  protects  families  from  over- 
intrusive  government  aaions  by  requiring  the  courts  to  apply  the  long  established 
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"compelling  interest  test"  rather  than  the  often  used  "reasonableness  test."   In  other  words, 
since  parental  liberty  is  a  ftindamental  right,  strict  scrutiny  must  be  applied  by  the  courts 
rather  than  a  mere  reasonableness  standard.   The  compelling  interest  test  requires  the  state  to 
prove,  with  evidence,  that  its  regulation  or  restriction  of  parental  liberty  is  essential  and  the 
least  restrictive  means  of  fulfilling  the  state's  compelling  interest  in  protecting  children.   The 
fact  that  the  state  proves  its  regulation  of  a  parents  liberty  is  "reasonable"  should  not  suffice. 
The  "compelling  interest"  method  of  judicial  review  is  the  j^propriate  method  when 
adjudicating  parental  rights  and  the  interference  or  usurpation  of  those  rights  by  the 
government. 

The  Parental  Rights  and  Responsibilities  Act  is  about  who  should  be  responsible  for 
your  children—  a  bureaucrat  or  parents.   Some  have  raised  concerns  about  the  Act  suggesting 
that  it  may  impact  the  protection  government  extends  to  children  from  abuse  and  neglect. 
The  Act  is  not  about  child  abuse  and  neglect  cases.   Let  me  make  this  very  clear,   the 
Parental  Rights  and  Responsibilities  Act  is  intended  to  provide  balance  between  law  abiding 
families  and  the  government.   This  is  very  different  from  protecting  parents  who  are 
committing  a  crime  by  abusing  or  neglecting  their  children.   The  Act  in  no  way  makes  it 
more  difficult  for  departments  of  human  services  to  conduct  their  work  of  protecting  children 
from  child  abuse  and  neglect.   I  strongly  support  efforts  to  protect  children  from  criminal 
activity  including  that  which  comes  at  the  hands  of  their  own  parents. 

Child  abuse  and  neglect  and  parental  rights  are  mutually  exclusive;  they  cannot  co- 
exist.   The  Act  does  not  alter,  amend  or  repeal  current  child  abuse  protection  laws  that  serve 
to  protect  America's  children.   The  Act  affirms  the  legitimate  government  interest  in 
protecting  children.    Most  importantly,  it  prevents  abusive  parents  from  using  the  act  to  seek 
legal  protection. 

The  Parental  Rights  and  Responsibilities  Act  provides  qq  protection  for  abusive 
parents.   The  Act  will  not  affect  child  abuse  and  neglect  issues  because  the  Act,  in  Section  3 
subparagraph  (C),  prohibits  the  application  of  child  abuse  and  neglect  cases  from  receiving 
parental  rights  protection.   Therefore,  concerns  about  weakening  or  affecting  current 
government  protection  for  children  are  without  foundation  because  the  Parental  Rights  and 
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Responsibilities  Act  is  iiQt  about  child  abuse  and  neglect;  it  is  about  limiting  government 
intrusion  into  family  fieedoms. 

Some  have  raised  important  questions  about  the  appropriate  federal  role  of  Congress 
regarding  the  Parental  Rights  and  Responsibilities  Act.    One  of  the  clear  responsibilities  of 
the  federal  government  is  to  protect  the  constitutional  rights  of  American  citizens.   Both  the 
Supremacy  Clause  and  several  specific  provisions  of  the  Constitution  make  it  clear  that  the 
United  States  of  America  has  certain  obligations  concerning  the  rights  of  American  citizens. 
Among  them  is  the  duty  to  protect  the  Fourteenth  Amendment  rights  of  citizens.   Section 
Five  of  that  Amendment  explicitly  gives  Congress  the  authority  to  enact  appropriate 
legislation  to  enforce  the  rights  of  citizens  to  equal  protection  and  due  process. 

The  Parental  Rights  and  Responsibilities  Act  is  consistent  with  this  proper  concept  of 
Federalism.   The  Supreme  Court  has  made  it  repeatedly  clear  that  the  right  of  parents  to 
direct  the  upbringing  of  their  children  is  protected  by  the  Due  Process  Clause  of  the 
Fourteenth  Amendment.    When  state  actions  are  advanced  in  a  manner  which  denies  the 
rights  of  American  parents,  the  federal  government,  in  the  capacity  of  the  Supreme  Court, 
has  repeatedly  and  quite  properly  intervened  and  protected  the  rights  of  its  citizens.    While 
states  have  general  jurisdiction  and  authority  over  education,  child  welfare,  and  health  care 
issues,  the  federal  government  has  authority  to  protect  the  rights  of  its  citizens  and  ensure 
that  states  employ  their  power  in  a  way  that  respects  the  rights  of  American  parents. 

The  Parental  Rights  and  Responsibilities  Act  grants  no  general  federal  authority  over 
subjects  traditionally  reserved  for  the  states.   But  if  a  state  passes  a  law  which  says  that  a 
parent  commits  a  crime  by  letting  his  eleven  year  old  stay  up  past  eight  thirty,  then  Congress 
has  the  power  to  tell  that  State  it  has  intruded  into  the  area  of  protected  parental  prerogatives. 
The  Aa  accomplishes  this  by  simply  proclaiming  that  parental  rights  shall  receive  the  highest 
level  of  protection.    Sometimes  this  parental  protection  will  intersect  with  state  law.   But,  the 
intersection  would  be  a  narrow  intrusion  for  the  specific  and  highly  proper  puipose  of 
protecting  the  rights  of  American  parents. 

The  Parental  Rights  and  Responsibilities  Act  is  responsible  legislation  and  is 
consistent  with  many  of  the  reforms  that  have  been  proposed  in  this  Congress.   The  Act 
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protects  the  fundamental  rights  of  Americans  against  unwarranted  and  intrusive  government 
actions.   It  gets  the  government  off  the  backs  of  Americans.   And,  it  supports  and  respects 
the  family.   We  all  want  a  society  where  families  are  free  and  parents  are  supported  and 
encouraged  to  be  responsible  for  themselves  and  their  children.   This  is  what  our  forefathers 
intended.   I  urge  the  subcommittee  to  r-'-port  S.  984,  the  Parental  Rights  and  Responsibilities 
Act  favorably.    Thank  you  Mr.  Chairman  and  members  of  the  Subcommittee. 


Senator  Grassley.  I  am  going  to  ask  the  next  panel  to  come.  Ev- 
eryone that  is  going  to  testify  at  this  hearing  will  be  on  the  panel 
at  the  same  time.  We  have  six  chairs  there.  I  am  going  to  introduce 
them  the  way  that  we  have  listed  them  here. 

Michael  Farris  is  president  of  the  Home  School  Legal  Defense 
Association,  which  is  located  in  the  State  of  Virginia.  We  have  Col- 
leen Pinyan,  director  and  counsel  of  the  Office  of  Public  Affairs, 
Rutherford  Institute,  here  in  Washington,  DC. 

Then  we  have  Mr.  Sammy  Quintana.  He  is  president-elect  of  a 
very  important  organization  of  local  school  board  members,  the  Na- 
tional School  Boards  Association,  and  he  is  from  the  State  of  New 
Mexico. 

Then  we  have  Wade  Horn,  who  is  director  of  the  National  Fa- 
therhood Initiative,  located  in  Gaithersburg,  MD.  E.W.  Chip 
Angell,  who  is  an  attorney  from  Toccoa,  GA,  and  finally  Professor 
Brinig  from  George  Mason  University  Law  School  across  the  river 
in  Arlington,  VA. 

Now,  let's  see.  You  aren't  sitting  exactly  the  way  I  introduced 
you,  so  regardless  of  how  I  introduced  you,  we  are  going  to  go  from 
my  left  to  my  right,  in  that  way,  if  that  is  OK  with  you. 

Mr.  Farris. 

PANEL  CONSISTING  OF  MICHAEL  P.  FARRIS,  PRESIDENT, 
HOME  SCHOOL  LEGAL  DEFENSE  ASSOCIATION,  PAEONIAN 
SPRINGS,  VA;  COLLEEN  K.  PINYAN,  COORDINATOR  AND 
COUNSEL,  OFFICE  OF  PUBLIC  AFFAIRS,  THE  RUTHERFORD 
INSTITUTE,  WASHINGTON,  DC;  SAMMY  J.  QUINTANA,  PRESI- 
DENT-ELECT, NATIONAL  SCHOOL  BOARDS  ASSOCIATION, 
AND  MEMBER,  POJOAQUE  VALLEY  SCHOOL  BOARD,  SANTA 
FE,  NM;  E.W.  CHIP  ANGELL,  TOCCOA,  GA;  MARGARET  F. 
BRINIG,  PROFESSOR  OF  LAW,  GEORGE  MASON  UNIVERSITY 
LAW  SCHOOL,  ARLINGTON,  VA;  AND  WADE  F.  HORN,  DIREC- 
TOR, NATIONAL  FATHERHOOD  INITIATIVE,  GAITHERSBURG, 
MD 

STATEMENT  OF  MICHAEL  P.  FARRIS 

Mr.  Farris.  Thank  you,  Senator  Grassley.  First  of  all,  I  would 
like  to  thank  and  give  you  credit  for  instituting  this  bill,  coming 
up  with  the  original  idea  that  became  the  bill.  We  are  very  appre- 
ciative of  your  leadership  in  this  issue. 

Senator  Grassley.  Can  I  announce  before  you  get  started,  when 
we  get  a  large  number  of  people — ^you  have  each  been  informed  of 
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5  minutes.  Without  your  having  to  say  so,  your  entire  statement 
will  be  a  matter  of  record,  and  we  would  ask  that  you  would  stay 
within  your  5  minutes.  WTien  this  orcjige  light  goes  on,  you  have 
1  minute  left  and  when  the  red  light  goes  on,  your  time  is  up.  I 
don't  mind  you  finishing  a  thought,  but  don't  go  to  a  second 
thought  beyond  the  5  minutes. 

The  second  thing,  if  I  could  say  to  everybody — and  I  should  have 
said  this  to  the  Congressman  as  well — ^there  are  several  members 
on  this  subcommittee  who  are  not  here.  You  may  get  questions 
from  those  of  us  who  are  here  or  members  who  arenT  here  to  an- 
swer in  writing,  and  we  would  appreciate  it  if  you  could  get  those 
answers  back  about  2  weeks  from  today.  We  would  appreciate  it 
very  much. 

Mr.  Farris,  would  you  please  go  ahead? 

Mr.  Farris.  Thank  you,  Senator.  In  addition  to  my  representa- 
tive capacity,  I  am  also  the  father  of  9  children,  the  oldest  of  which 
is  attending  college  in  the  hometown  of  Senator  DeWine,  and  I  ap- 
preciate the  opportunity  to  be  before  him  as  well. 

I  basically  have  three  points  this  morning.  First,  there  is  a  prob- 
lem. Second,  this  bill  is  a  solution  to  the  problem.  Third,  this  bill 
is  an  appropriate  solution  to  the  problem  under  the  principles  of 
federalism. 

It  has  already  been  referred  to  that  Shiela  Marie  Sumey  is  in  the 
hearing  room.  I  was  practicing  law  in  the  State  of  Washington 
when  this  case  came  up  in  the  early  1980's  and  dealt  with  the 
Sumey  family  on  an  informal  basis  at  that  time.  Shiela  Marie,  now 
Shiela  Marie  Hurst,  is  here  today  supporting  this  legislation  be- 
cause she  was  taken  away  from  her  parents  as  a  rebellious  13-  or 
14-year-old  girl.  The  State  of  Washington  listened  to  her  rather 
than  telling  her,  go  home,  obey  your  parents,  and  we  will  help  out 
in  the  situation. 

If  they  would  have  offered  help  rather  than  breaking  up  the  fam- 
ilv  where  there  was  no  suggestion  of  abuse,  no  suggestion  of  ne- 
glect, simply  conflict  over  rules  that  the  courts  found  to  be  reason- 
able rules  reasonably  enforced — ^this  family  was  torn  up  and  this 
girl,  now  a  young  woman,  paid  a  terrible  price  for  the  State's  inter- 
ference. 

The  second  case,  a  case  I  argued  in  the  Supreme  Court  of  Michi- 
gan— two  cases  in  the  same  day — one  was  a  religious  home  school- 
ing family;  the  other  was  a  secular  home  schooling  family.  The  reli- 
gious home  schooling  family  had  their  case  evaluated  under  the 
mndamental  rights  test  against  Michigan's  law  that  was  in  effect 
at  the  time.  The  secular  family  had  their  case  evaluated  under  the 
reasonableness  test  because  they  were  bringing  only  a  parents' 
rights  challenge  to  the  law. 

The  parents  who  were  making  a  religious  claim  won  and  the  law 
was  found  to  be  unconstitutional  and  they  were  allowed  to  home- 
school  their  children  in  Michigan.  The  secular  family,  evaluated 
under  the  reasonableness  test,  lost  their  case  in  a  very  similar 
flipped  vote  of  about  4  to  3.  That  was  the  Bennett  case,  decided  the 
same  day. 

Gentlemen  of  the  Senate  committee,  I  would  submit  to  you  that 
every  parent  in  this  country  should  have  the  same  right  to  direct 
the  education  of  their  children.  It  shouldn't  matter  if  they  are  reli- 
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gious  or  not.  We  didn't  think  that  the  court  would  do  that,  and  yet 
it  has  done  it  time  and  again. 

Another  case  I  handled — ^this  was  in  Washington  State,  in  Oak 
Harbor,  WA,  where  a  family  lost  custody  of  their  13-year-old  boy 
because  he  objected  to  going  to  church  Sunday  evening  and 
Wednesday  night  prayer  meeting.  He  was  happy  to  go  to  church 
Sunday  morning.  The  parents  wanted  him  to  go  Sunday  night  and 
Wednesday  night  as  well,  and  they  took  custody  of  this  13-year-old 
boy  because  of  a  conflict  over  how  much  church  to  go  to.  I  would 
submit  that  is  none  of  the  business  of  any  level  of  government,  any 
State  court,  any  State  legislature,  any  Federal  legislature,  any  Fed- 
eral court  as  well,  for  that  matter.  It  is  the  business  of  parents  to 
make  the  decision. 

We  face  regularly — and  I  have  submitted  copies  of  this  with  my 
testimony — ^briefs  from  attorneys  general  of  the  various  States  that 
argue  that  parents'  rights  are  not  fundamental  rights.  If  the  State 
attorneys  general  can't  figure  this  out,  can't  read  the  Supreme 
Court  decisions  and  get  it  correct,  I  don't  think  we  should  pretend 
there  is  not  a  problem. 

These  attorneys  general  have  again  and  again  filed  briefs.  In 
fact,  the  U.S.  attorney  for  the  District  of  Columbia  in  a  case  that 
we  have  just  concluded  successfully  here  in  the  District  for  home 
schoolers  argued  that  parents'  rights  are  not  fundamental  rights. 
So  it  is  not  some  obscure  attorney  in  some  removed  area  that 
doesn't  understand  what  the  Supreme  Court  has  said.  It  is  State 
attorneys  general  all  over  the  country  and  the  U.S.  attorney  for 
this  district  right  here  that  do  not  understand  the  correct  legal 
standard. 

The  Parental  Rights  and  Responsibilities  Act  is  a  solution.  Peo- 
ple shouldn't  have  to  go  to  the  Supreme  Court  of  the  United  States 
to  get  a  correct  answer.  The  first  court  that  deals  with  their  prob- 
lem should  apply  the  correct  standard,  and  a  busy  trial  judge  can't 
go  through  500  pages  of  Supreme  Court  decisions  and  get  it  right. 

Finally,  I  believe  that  Pierce  v.  Society  of  Sisters  gives  the  correct 
answer  to  federalism.  In  that  case,  the  Federal  Government  in  the 
form  of  the  Supreme  Court  told  the  State  of  Oregon  that  Oregon 
was  wrong  when  they  banned  private  education  in  the  1920's.  If 
other  States  ban  things  like  reasonable  corporal  punishment  and 
ban  parents  the  right  to  set  their  own  bedtimes — ^if  States  interfere 
with  liberty,  the  Congress,  under  the  fifth  section  of  the  14th 
amendment,  is  the  first  defender  of  liberty,  not  the  last  defender. 
It  is  the  first  defender  of  liberty.  The  Supreme  Court  is  the  backup, 
the  one  that  will  play  catchup  and  the  one  that  will  protect  us  in 
the  final  analysis. 

But  Congress  is  on  the  frontline,  and  I  believe  that  Congress  has 
a  responsibility  to  protect  the  Constitution  of  the  United  States  and 
the  rights  of  American  citizens.  This  is  not  substantive  jurisdiction 
over  domestic  policy.  This  is  substantive  jurisdiction  over  the  lib- 
erty interests  of  American  citizens  and  I  urge  you  to  protect  them. 

[The  prepared  statement  of  Mr.  Farris  follows:] 
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Summary  of  the  Prepared  Statement  of  Michael  P.  Farris 

The  Parental  Rights  and  Responsibilities  Act  embraces  the  notion  that  the  right  of 
parents  to  direct  the  upbringing  of  their  children  is  one  of  the  most  important  principles  of 
constitutional  liberty  and  should  be  accorded  the  same  high  level  of  treatment  as  freedom  of 
speech,  freedom  of  the  press,  freedom  of  assembly,  and  the  free  exercise  of  religion.  Like  the 
Religious  Freedom  Restoration  Act  of  1993,  the  PRRA  would  clarify  that  the  rights  embodied 
in  the  bill  are  fundamental.  Of  course,  even  rights  which  enjoy  fundamental  protection  from 
the  Constitution  are  not  absolute,  and  so  the  PRRA  acknowledges  appropriate  limitations  on 
parental  rights. 

The  PRRA  is  consistent  with  the  landmark  Supreme  Court  decisions  of  the  20th  century 
which  have  examined  parental  rights  issues  Meyer  v.  Nebraska,  Pierce  v.  Society  of  Sisters, 
Wisconsin  v.  Yoder  and  Parham  v.  J.R.  all  stood  for  the  proposition  that  the  right  of  parents 
to  direct  the  upbringing  of  their  children  is  a  fundamental  constitutional  right.  Unfortunately, 
lower  courts  and  government  agencies  have  consistently  disregarded  the  constitutional 
standards  which  should  apply  to  parental  rights  cases.  This  discrepancy  between  the  Supreme 
Court's  constitutional  analysis  and  the  practice  of  lower  courts  and  government  agencies  has 
created  the  crisis  which  the  PRRA  seeks  to  address. 

There  are  several  notorious  examples  where  parental  rights  were  undermined  because 
lower  courts  and  agencies  steadfastly  refused  to  employ  the  correct  legal  standard  when 
evaluating  a  claim  of  parental  liberty  against  a  government  intrusion.  One  example  of  agency 
abuse  of  parent  rights  is  the  case  of  In  re  Sumey  in  which  parents  lost  custody  of  a  child 
because  they  had  attempted  to  stop  their  daughter  from  using  drugs  or  engaging  in  premarital 
sex.  In  another  case,  the  Supreme  Court  of  Michigan  concluded  that  parents  have  a 
fundamental  right  to  direct  the  education  of  their  children  if  their  choices  are  based  on  religious 
beliefs,  but  not  otherwise.  Note  that  it  is  not  uncommon  for  state  attorney  generals  and  high- 
ranking  government  lawyers  to  argue  that  parental  rights  claims  should  be  evaluated  under  a 
lower  tier  of  constitutional  protection.  These  cases  and  government  practices  illustrate  the  need 
for  an  act  of  Congress  which  clarifies  that  parents  rights  are  fundamental. 

Defenders  of  federalism  and  the  Tenth  Amendment  are  correct  to  note  that  Congress 
should  only  act  in  those  areas  which  are  explicitly  authorized  by  the  Constitution.  Congress 
does,  however,  have  a  solemn  obligation  to  discharge  its  explicit  constitutional  duties.  One  of 
those  duties,  pursuant  to  section  five  of  the  Fourteenth  Amendment,  is  to  protect  the  rights  of 
Americans  citizens  when  state  governments  diminish  or  violate  those  rights.  Thus,  the  PRRA 
is  not  in  conflict  with  principles  of  federalism. 

The  PRRA  does  not  create  any  new  federal  rights  or  programs.  It  does  not  spend  a  dime 
of  taxpayer  money.  It  does  not  create  a  single  administrative  position.  It  simply  reaffirms  a 
legal  standard.  Adoption  of  this  bill  will  indicate  that  this  Congress  believes  that  parents  rights 
are  fundamental. 
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Mr  Chainnan  and  honorable  Members  of  the  Committee: 

My  name  is  Michael  Farris.  I  am  the  president  of  the  Home  School  Legal  Defense; 
Associatic.il.  Our  organization  is  the  largest  home  schooling  organization  in  the  natiL'ii 
representing  over  51,000  member  families,  made  up  of  some  200,000  children  (home  school 
families  ;iiC  twice  as  large  as  the  national  average). 

\  have  been  involved  in  the  field  of  constitutional  litigation  for  most  of  the  nineteen  yean; 
I  have  been  engaged  in  the  practice  of  law.  The  vast  majority  of  my  cases  have  involved 
parental  rights  and  religious  liberty,  particularly  in  the  field  of  education.  In  recent  years  I  have 
done  an  increasing  number  of  cases  involving  parental  rights  in  the  context  of  social  services 
investigations  as  well. 

In  1993,  this  Congress  passed  the  Religious  Freedom  Restoration  Act  to  ensure  that  the 
fret  exercise  of  religion  would  be  accorded  appropriate  treatment  in  the  federal  ana  state  courts 
as  a  fundamental  constitutional  right.  That  bill  passed  unanimously  in  this  chamber  and  w:th 
only  two  dissenting  votes  in  the  Senate.  I  was  the  co-chairman  of  the  drafting  committee  loi 
the  coalition  which  backed  that  legislation.  And  1  have  worked  closely  with  Senator  Grassley 
and  Congressman  Largent  in  the  drafting  of  the  Parental  Rights  and  Responsibilities  Act. 

This  bill  is  very  much  like  the  RFRA.  That  1993  Act  was  enacted  to  ensure  that  the  free 
exercise  of  religion  was  treated  as  a  fundamental  right.  This  1995  Act  is  similarly  designed  to 
ensure  that  the  right  of  parents  to  direct  the  upbringing  of  their  children  is  also  treated  as  a 
fundamental  right. 
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Support  for  this  legislation  ineans  that  a  sponsoring  member  embraces  the  notion  that  the 
right  of  parents  to  direct  the  upbringing  of  their  children  is  one  of  the  most  important  principles 
of  constitutional  liberty  in  our  nation  and  should  be  accorded  the  same  high  level  of  treatment 
as  freedom  of  speech,  freedom  of  the  press,  freedom  of  assembly,  and  the  free  exercise  of 
religion. 

None  of  these  freedoms  are  absolute.  And  the  bill  before  you  today  is  not  written  in 
terms  cf  an  ar^solute  right.  But  like  the  freedoms  of  press,  speech,  assembly,  and  religion,  the 
freedom  of  a  parent  to  direct  the  upbringing  of  his  or  her  child  is  one  of  the  central  freedoms 
our  nation  has  protected  and  enjoyed  throughout  its  existence.  Parental  rights  should  be 
protected  from  government  intrusion  at  the  same  high  level  as  these  other  fundamental  freedoms. 

To  hold  parental  liberty  against  government  intrusion  at  this  high  level  of  esteem  and 
protection  is  not  a  novel  concept.  In  fact,  the  most  significant  difference  between  the  PRRA  and 
the  RPRA  is  the  fact  that  the  Supreme  Court  has  upheld  parental  rights  to  be  a  fundamental 
freedom.    Unlike  the  RFRA,  we  are  not  trying  to  reverse  a  Supreme  Court  decision. 

Any  legitimate  reading  of  Meyer  v.  Nebraska,  262  U.S  390  (1923);  Pierce  v.  Society 
of  Sisters,  268  U.S.  510  (1925);  and  Wisconsin  v.  Yoder,  406  U.S.  205  (1972);  leads  to  the 
conclusion  that  the  right  of  parents  to  direct  the  upbringing  of  their  children  is  a  fundamental 
constiaitional  right. 

In  Parham  v.  JR.,  442  U.S.  584  (1979),  the  Supreme  Court  gave  an  extremely  strong 

endorsement  of  parental  authority  to  control  the  important  decisions  which  concern  their  minor 

children.    In  that  case.  Chief  Justice  Burger  wrote  for  the  majority: 

Our  jurisprudence  historically  has  reflected  Western  civilization  concepts  of  the 
family  as  z  unit  with  broad  parental  authority  over  minor  children.  Our  cases 
have  consistently  followed  that  course;  our  constimtional  system  long  ago  rejected 
any  notion  that  a  child  is  "the  mere  creature  of  the  State"  and,  on  the  contrary, 
asserted  that  parents  generally  "have  the  right,  coupled  with  the  high  duty,  to 
recognize  and  prepare  [their  children]  for  additional  obligations."  Pierce  v. 
Society  of  Sisters,  268  U.S.  510,  535  (1925)  .  .  .  [other  citations  omitted].  .  .  . 
The  law's  concept  of  the  family  rests  on  a  presumption  that  parents  possess  what 
a  child  lacks  in  mauirity,  experience,  and  capacity  for  judgment  required  for 
making  life's  difficult  decisions.  More  important,  historically  it  has  been 
recognized  that  natural  bonds  of  affection  lead  parents  to  act  in  the  best  interests 
of  their  children.  1  W.  Blackstone,  Commentaries  447;  2  J.  Kent,  Commentaries 
on  American  Law  190. 
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Despite  this  ringing  endorsement  from  the  Supreme  Court,  lower  courts  are  a  little  more 
mechanistic.  They  will  search  this  passage  and  say,  "Well,  yes,  the  Supreme  Court  said  parental 
rights  are  very  important,  but  they  did  not  use  the  magical  phrase  fundamental  rights.'"  Simply 
put,  the  Supreme  Court  has  failed  to  use  explicit  enough  language,  and  has  failed  to  take  enough 
parental  liberty  cases  in  the  past  twenty  years.  Lower  state  and  federal  courts,  and  the  countless 
government  agencies  just  don't  seem  to  understand  that  parental  rights  should  be  accorded  this 
high  level  of  legal  protection. 

Religious  liberty  was  undermined  by  a  single  stroke  of  a  Supreme  Court  guillotine  in 
Employment  Division.  Department  of  Human  Resources  of  Oregon  v.  Smith,  494  U.S.  872 
(1990).  Parental  liberty  is  dying  from  the  cuts  of  a  thousand  switch  blades  Congress  responded 
to  its  constitutional  duty  to  protect  the  libenies  of  Americans  with  the  Religious  Freedom 
Restoration  Act.  We  earnestly  urge  that  this  body  do  the  same  thing  to  protect  parental  liberty 
against  government  intrusion. 

There  is  no  question  that  parental  liberties  are  being  undermined  because  lower  courts 
and  numerous  government  agencies  steadfastly  refuse  to  employ  the  correct  legal  standard  in 
evaluating  a  claim  of  parental  liberty  against  a  governmental  intrusion. 

In  1980,  the  Supreme  Court  of  Washington  issued  perhaps  the  most  infamous  decision 
in  the  history  of  American  parental  rights.  In  the  case  of  In  re  Shiela  Marie  Sumey,  94  Wash. 
2d  757,  621  P. 2d  108  (1980),'  parents  lost  custody  of  their  young  teen-aged  daughter  to  the 
state.  What  had  they  done  wrong?  They  tried  lo  stop  their  daughter  from  using  drugs  and  in 
engaging  in  premarital  sexual  activity.  Their  rules  were  reasonable,  and  their  methods  of 
enforcing  those  rules  were  also  reasonable. 

However,  when  they  had  difficulty  getting  their  daughter  to  obey,  the  parents  asked  the 
state  for  assistance.  Rather  than  telling  this  girl  she  was  required  to  follow  her  parents' 
instructions,  the  State  of  Washington  took  this  girl  from  her  parents.  The  grief  that  ensued  for 
both  parent  and  child  is  incalculable. 


'Copy  attached  as  Exhibit  1 . 
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Shiela  Marie  Sumey  is  now  in  her  thirties.  She  is  supporting  this  legislation  because  she 
knows  that  her  life  has  had  substantially  greater  difficulties  because  the  courts  in  Washington 
state  sided  with  government  agencies  and  against  her  parents. 

The  dissent  in  Sumey  makes  it  clear  that  the  majority  reached  the  wrong  conclusion 
because  a  failure  to  employ  the  fundamental  rights  standard.  If  the  PRRA  law  had  been  on  the 
books  in  1980,  in  all  likelihood  Shiela  Marie  would  have  been  directed  back  to  her  parents 
instead  of  to  a  foster  home  and  eventually  to  the  street. 

After  the  Sumey  case  came  down,  I  personally  handled  another  case  in  Oak  Harbor, 
Washington,  where  a  child  was  removed  from  his  mother  because  he  didn't  want  to  go  to  church 
on  Sunday  night  and  Wednesday  night.  He  was  willing  to  go  to  church  Sunday  morning.  The 
social  workers  took  the  position  that  three  church  services  a  week  was  too  much.  Unfortunately, 
the  court  siaed  with  the  social  workers  not  the  parents. 

In  1993,  the  Supreme  Court  of  Michigan  considered  two  home  schooling  cases  which 
were  consolidated  for  oral  arguments.  I  argued  both  cases  before  that  court.  There  were  two 
families  who  claimed  that  the  Michigan  law  which  required  all  teachers  to  be  certified  was  an 
unconstitutional  infringement  on  their  rights. 

One  family,  the  DeJonges,  are  a  Christian  family  who  home  schooled  their  children  for 
religious  reasons.  In  their  case,  the  Supreme  Court  of  Michigan  used  the  fundamental  rights  test 
and  concluded  that  the  statute  was  unconstitutional  because  it  violated  the  principles  of  religious 
freedom  when  combined  with  parental  rights.  People  of  the  State  of  Michigan  v.  DeJonge,  501 
N.W.2d  127  (Mich.  1993).  However,  the  second  family,  the  Bennett  family,  was  home 
schooling  for  non-religious  reasons.  For  that  family  1  argued  that  their  right  as  parents  to  direct 
the  upbringing  of  their  children  was  also  a  fundamental  right.  The  Bennett  opinion  was  issued 
the  same  day  as  DeJonge.  But  in  this  second  case,  the  parents  lost  their  constitutional  claims 
because  the  Court  said  that  the  fundamental  rights  analysis  did  not  apply  to  a  parental  rights 
claim  standing  alone  without  a  religious  component.  People  v.  Bennett,  501  N.  W.2d  106  (Mich. 
1993).^ 


^Copies  of  both  cases  are  atuched  as  Exhibit  2. 


34 

I  try  to  be  a  thorough  lawyer.  Accordingly,  I  also  raised  some  procedural  questions 
concerning  the  Bennetts'  criminal  convictions  for  home  schooling  as  well.  We  won  on  those 
technical  procedural  grounds. 

But  the  bottom  line  is  that  once  those  procedural  matters  are  cured,  secular  families  may 
be  criminally  prosecuted  for  home  schooling  in  Michigan.  Religious  parents  may  not.  We 
believe  that  parental  liberties  should  be  fundamental  so  that  all  parents  have  equal  rights  to  home 
school,  choose  private  schools,  or  choose  public  schools.  This  bill  will  ensure  that  all  parents 
enjoy  this  right  on  an  equal  and  high  level. 

Two  cases  I  am  currently  involved  in  demonstrate  that  not  just  courts,  but  lower  level 
officials  as  well  need  to  understand  that  parents  have  fundamental  rights  when  it  comes  to 
government  intrusions  into  their  life. 

Six  weeks  ago,  I  attended  depositions  in  a  case  we  have  pending  in  federal  court  in 
California.  In  this  case,  social  workers  investigated  a  family  for  alleged  abuse.  What  had  they 
done  wrong?  Only  three  items  appear  on  the  intake  report:  a  person  told  a  neighbor  and  that 
neighbor  told  the  social  services  agency  that  a  child's  voice  was  heard  in  the  night  yelling,  "no, 
daddy,  no."  The  other  two  facts  listed  under  "risk  factors"  were  that  this  family  home  schooled 
and  were  very  religious.^ 

The  social  worker  had  been  shown  the  children  by  their  mother  at  the  door.  The  social 
worker  concluded  that  they  did  not  appear  to  be  abused.  Despite  that  observation,  and  without 
a  warrant,  she  and  a  police  officer  entered  the  home  with  threats  of  breaking  down  the  door. 
The  social  worker  proceeded  to  demand  a  strip  search  of  the  children.  One  child  was  strip 
searched.    The  social  worker  gave  up  searching  the  others  after  she  found  nothing. 

In  their  depositions,  the  police  officer  and  social  worker  both  testified  that  they  always 
enter  a  parent's  home  and  they  never  get  a  warrant.  They  care  so  little  about  parental  rights  that 
they  threaten  force  and  simply  go  in  and  do  what  they  like— including  strip  searches. 

Six  weeks  ago,  we  became  involved  in  a  bizarre  abuse  of  parents  by  the  government  in 
Pittsylvania  County,  Virginia. 


'Copies  of  the  social  workers'  intake  report  is  attached  as  Exhibit  3. 
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A  family  refused  to  allow  a  warrantless  entry  into  their  home  by  a  social  services  worker. 
Consequently,  the  social  worker  went  to  the  court  clerk,  who  issued  a  subpoena  demanding  that 
the  parents  bring  their  children  into  to  talk  with  the  social  worker 

There  was  a  glaring  problem  with  the  subpoena.''  No  case  had  been  filed.  The  social 
workers  and  coun  clerk  cared  so  little  about  parental  rights,  that  they  issued  bogus  subpoenas 
for  non-existent  cases.  And  when  challenged,  they  simply  said.  "That  is  our  practice  for  non- 
cooperative  parents." 

If  this  legislation  is  passed,  social  workers  will  still  be  allowed  to  conduct 
investigations— but  practices  like  warrantless  searches,  threats  offeree,  and  bogus  subpoenas  will 
have  to  stop.  Right  now.  parental  rights  are  treated  as  inconsequential  by  such  agencies. 
Government  agencies  need  to  learn  that  parental  rights  are  indeed  fundamental. 

Attached  to  my  testimony  you  will  find  excerpts  from  four  briefs  filed  by  high-ranking 
government  lawyer  in  cases  I  am  handling  and  have  handled  in  the  past.  In  each  of  these  cases, 
the  government  agency  came  to  court  and  argued  that  the  right  of  parents  to  direct  the 
upbringing  of  their  children  is  a  second  tier  right,  and  is  not  a  fundamental  right.  The  Attorney 
General  of  Michigan',  the  Attorney  General  of  South  Carolina*,  the  Attorney  General  of 
Tennessee',  and  the  United  States  Attorney  for  the  District  of  Columbia*  have  all  argued  that 
parents'  rights  claims  should  be  evaluated  under  the  lower  tier  of  constimtional  protection. 

Incidently,  the  case  involving  the  U.S.  Attorney  here  in  the  District  is  a  suit  we  have 
filed  against  the  Secretary  of  Defense  for  excluding  home  schoolers  from  the  military.  Their 
enlistment  policy  is  supposedly  based  on  attrition  rates.  However,  home  schoolers  have  better 
attrition  rates  than  all  but  one  of  ten  other  educational  subgroups  ana  slightly  better  attrition  rates 
than  public  school  graduates.'  Nonetheles.s,  the  United  States  Military  assigns  home  schoolers 


■"A  copy  of  the  subpoena  is  attached  as  Exhibit  4 

'A  copy  of  the  relevant  portion  of  the  brief  is  filed  as  Exhibit  5. 

*A  copy  of  the  relevant  portion  of  the  brief  is  attached  as  Exhibit  6. 

'A  copy  of  the  relevant  portion  of  the  brief  is  attached  as  Exhibit  7. 

*A  copy  of  the  relevant  portion  of  the  brief  has  been  attached  as  Exhibit  8. 

'A  copy  of  the  home  school  attrition  rates  are  attached  as  Exhibit  9. 
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to  a  lower  tier  for  admission,  blocking  most  home  school  applican'^  from  the  military.  When 
we  challenged  this,  the  Secretary  of  Defense  has  replied,  in  effect,  our  policy  of  denying  entry 
to  children  whose  parents  have  chosen  home  schooling  is  not  a  violation  of  parents'  rights." 

Government  lawyers,  government  agencies,  courts,  and  the  United  States  Military  all 
need  to  know  that  this  nation  believes  that  parents'  rights  are  fundamental.  They  need  to  know 
that  parents  whose  rights  are  threatened  by  governmental  intrusions  will  receive  the  highest  level 
of  legal  protection,  not  some  second  tier,  lower  level  of  protection.  They  need  to  know  that 
the  government  cannot  run  over  those  parents  and  decide  for  itself  how  children  should  be 
raised. 

I  would  like  to  say  a  final  word  about  federalism.  I  am  a  staunch  believer  in  the  Tenth 
Amendment.  I  believe  that  Congress  should  only  do  those  things  that  are  explicitly  authorized 
in  the  Constitution.    I  am  not  a  fan  of  implied  congressional  power. 

But  I  believe  that  Congress  has  a  solemn  obligation  to  do  its  utmost  to  discharge  all  of 
its  explicit  constitutional  duties.  One  of  those  duties,  pursuant  to  section  five  of  the  Fourteenth 
Amendment,  is  to  protect  the  rights  of  American  citizens  when  state  governments  diminish  or 
violate  those  rights.  The  right  of  parents  to  direct  the  upbrmging  of  their  children  has  been 
recognized  as  an  inherent  right  for  hundreds  of  years  in  Anglo- American  common  law.  It  has 
been  specifically  recognized  as  a  constitutional  based  right  ba^ed  on  the  Fourteenth  Amendment 
for  nearly  seventy-five  years. 

I  believe  that  the  Supreme  Court  was  absolutely  correct  in  spying  that  it  was  a  violation 
of  the  Fourteenth  Amendment  of  the  United  States  Constitution  for  the  State  of  Oregon  to  ban 
private  education  in  the  1920s.  Pierce  v.  Society  of  Sisters,  268  US  510  (1925)  was  correctly 
decided. 

If  the  Supreme  Court  correctly  discharged  its  duties  as  a  branch  of  the  federal 
government  to  protect  the  rights  of  American  parents  when  a  state  went  too  far,  this  Congress 
has  a  co-equal  duty  to  protect  the  constitutional  liberties  of  American  parents. 

State  courts,  state  agencies,  lower  courts,  bureaucrats,  and  lawyers  are  diminishing  the 
rights  of  American  parents.  This  bill  does  not  create  any  new  federal  rights  or  programs.  It 
does  not  spend  a  dime  of  taxpayer  money.    It  does  not  create  a  single  administrative  position. 
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It  simply  reaffirms  a  legal  standard.     Adoption  of  this  bill  will  indicate  that  this  Congress 
believes  that  parents  rights  are  fundamental.    Nothing  more,  nothing  less. 

It  is  on  the  basis  of  this  principle  that  this  legislation  has  been  drafted,  and  we 
respectfully  submit  that  the  Parental  Rights  and  Responsibilities  Act  deserves  wide  support  and 
rapid  approval. 


EXHIBITS  TO  THE  TESTIMONY  OF 
MICHAEL  P.  FARRIS 


Exhibit  1 


Copr.  (C)  West  1995  No  claim  to  orig.  U.S.  govt,  works 

621  P. 2d  108 

(Cite  as:  94  Wash.2d  757,   621  P.2d  108) 

In  re  the  Welfare  of  Sheila  Marie  SUMEY,  A  Minor  ChUd. 
No.  46600. 
Supreme  Coun  of  Washington,  En  Banc. 
Dec.  4,  1980. 
Juvenile  petitioned  for  alternative  residential  placement.    The  Superior  Court,  Pierce 
Counry,  Donald  H.  Thompson.  J.,  approved  petition  and  ordered  juvenile  to  be  placed  in 
nonsecure   licensed  facility.      Parents  appealed,   challenging  constitutionality  of  alternative 
placement  procedure,  and  Division  Two  of  Court  of  Appeals  certified  appeal  to  Supreme  Court. 
The  Supreme  Court,  Utter,  C.  J. .  held  that  interests  of  sute  and  child  supporting  the  alternative 
residential  placement  procedure  were  sufficient  to  justify  relatively  minor  degree  of  intrusion 
upon  parents'  constitutional  rights  to  care,  custody  and  companionship  of  the  child. 
Affirmed. 

Brachtenbach,  J.,  dissented  and  filed  an  opinion  in  which  Rosellini  and  Hicks,  JJ.. 
joined. 

[1]  CONSTITUTIONAL  LAW  k255(4) 

92k255(4) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parenul  constinitional  right  to 

care,  custody,  and  companionship  of  child.  U.S.C.A.Const.  Amend.  14. 

[1]  CONSTITUTIONAL  LAW  k274(5) 

92k274(5) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parental  constitutional  right  to 

care,  custody,  and  companionship  of  child.  U  S.C.A.Const.  Amend.  14. 

[1]  PARENT  AND  CHILD  k2(l) 

285k2(l) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parental  constitutional  right  to 

care,  custody,  and  companionship  of  child.  U.S.C.A.Const.  Amend.  14. 
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[2]  INFANTS  kl54.1 

211kl54.1 

Formerly  21  lkl54 

In  assessing  constitutionality  of  procedure  which  infringes  upon  parents'  right  to  care,  custody, 

and  companionship  of  their  children,  it  is  necessary  to  ascertain  proper  balance  between  parents' 

constitutional  rights  and  state's  constitutionally  protected  parens  patriae  interest  in  protecting  best 

interests  of  child. 

[3]  INFANTS  k  154.1 

211kl54.1 
Formerly  21  Ikl 54 

The  interests  of  state  and  child  in  safeguarding  mental  and  emotional  health  of  child  by  removing 
him  or  her  from  situation  of  family  conflict  that  is  so  extreme  that  parents  and  child  are  unable 
to  live  together  even  with  aid  of  counseling  are  sufficient  to  justify  relatively  minor  degree  of 
intrusion  upon  parents'  constinitional  rights  to  care,  custody,  and  companionship  of  their 
children  occasioned  by  temporary  placement  outside  the  home,  to  end  as  soon  as  family  conflict 
has  been  resolved  through  rehabilitative  social  services,  and  which  could  not  serve  as  foundation 
for  subsequent  termination  of  parental  rights.  U.S.C.A.Const.  Amend.  14;  West's  RCWA 
13.32.040  (Repealed). 

•758  ♦*108  David  D.  Gordon,  Gig  Harbor,  for  appellant. 

KafJiryn  Guykema,  Donald  F.  Herron,  Pierce  County  Prosecutor,  Thomas  D.  Dinwiddie, 
Deputy  Pros.  Atty.,  Tacoma,  for  petitioners. 

Harry  F.  Reinert,  Slade  Gorton,  Atty.  Gen.,  Lawrence  C.  Walters,  Asst.  Atty.  Gen., 
Seattle,  for  amicus  curiae. 

UTTER.  Chief  Judge. 

This  appeal  was  certified  to  this  court  by  Division  Two  of  the  Court  of  Appeals  to 
determine  whether  the  residential  placement  procedures  of  RCW  13.32  violate  due  process  by 
authorizing  placement  of  a  minor  without  a  prior  finding  of  parental  unfitness. 

Sheila  Marie  Sumey ,  the  petitioner  at  trial,  is  the  daughter  of  appellants  Rolin  and  Laura 
Sumey.  At  the  time  of  trial  in  August  1978,  Sheila  was  15  years  old.  In  the  years  preceding 
the  initiation  of  this  action,  a  number  of  problems  had  developed  between  Sheila  and  her  parents. 
The  parents  set  several  rules  for  Sheila's  conduct,  which  she  did  not  always  follow.  On  a 
niunber  of  occasions.  Sheila  ran  *759  away  from  home.  Extensive  family  counseling  was 
attempted,  but  was  not  successful. 

In  early  June  1978,  there  was  again  conflict  in  the  home  and  Mrs.  Sumey  began  to 
believe  tJiat  Sheila  would  once  again  run  away  from  home.  On  June  17,  Mrs.  Sumey  '**109 
called  the  police  to  prevent  Sheila  from  running  away.  The  police  placed  Sheila  in  a  receiving 
home  on  that  day.  The  Department  of  Social  and  Health  Services  (DSHS)  began  to  provide 
crisis  intervention  services  to  the  family  and  on  June  20,  Mrs.  Sumey  signed  a  consent  form 
stating  that  Sheila  should  be  in  receiving  care. 

The  DSHS  crisis  intervention  services  did  not  succeed  m  reconciling  the  differences 
between  Sheila  and  her  parents.  The  DSHS  staff  concluded  that  Sheila  could  not  be  returned 
home  at  that  time,  and  she  remained  in  receiving  care.  On  July  15,  Sheila  filed  a  petition  for 
alternative  residential  placement  with  the  Pierce  County  Juvenile  Court,  pursuant  to  RCW 
13.32.020.  A  hearing  on  the  petition  was  held,  and  the  juvenile  court  coiKluded  that;  the  family 
was  in  conflict;  prior  counseling  and  crisis  intervention  had  failed  to  remedy  that  conflict;  the 
conflict  could  not  be  remedied  by  continued  placement  in  the  home;  and  the  reasons  for  the 
alternative  residential  placement  were  not  capricious.  The  coun  approved  the  petition  for 
alternative  residential  placement  and  ordered  that  Sheila  be  placed  in  a  nonsecure  licensed 
facility.  The  court  provided  for  rights  of  visitation  for  Mr.  and  Mrs.  Sumey.  The  case  was  set 
for  review  in  6  months  to  determine  what  had  been  accomplished  in  resolving  the  conflict  and 
reuniting  the  family. 

Mr.  and  Mrs.  Sumey  appealed  the  juvenile  court  order  and  challenged  the 
constitutionality  of  RCW  13.32,  the  stamtory  authority  for  the  order  or  alternative  residential 
placement.    Division  Two  of  the  Court  of  Appeals  cenified  the  appeal  to  this  coun. 

RCW  13.32  was  enacted  in  the  1977  legislative  session  and  has  since  been  repealed  and 
replaced  by  RCW  13.32A.    Laws  of  1979,  ch.  155.    The  challenged  stamtes  in  RCW  13.32 
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were  part  of  the  Basic  Juvenile  Court  Act  of  1977,  *760  which  established  different  procedures 
for  dealing  with  three  classes  of  children:  (1)  Children  who  are  "runaways"  and  who  have 
conflict  in  their  family  relationship  (RCW  13.30,  13.32,  74.13);  (2)  Children  who  are  abused, 
neglected,  or  abandoned  by  their  parents  (RCW  13.34);  and  (3)  Children  who  commit  crimes 
(RCW  13.40). 

Under  RCW  13.30.020,  a  child  may  be  taken  into  limited  custody  when  the  parents 
report  the  child  as  a  runaway  or  when  a  law  enforcement  officer  believes  that  the  child  is  in 
circumstances  which  constitute  imminent  and  substantial  danger  to  the  child's  physical  safety. 
Once  a  child  has  been  taken  into  limited  custody,  DSHS  must  offer  crisis  intervention  services 
to  the  family.  RCW  74.13.031(4).  The  statutes  specify  that  DSHS  must  pursue  a  primary  goal 
of  attempting  to  reconcile  the  differences  between  parents  and  child,  and  effect  the  child's  return 
to  the  family  home.  RCW  74.13.031(4).  If  a  reconciliation  cannot  be  achieved,  then  DSHS 
must  find  a  living  situation  for  the  child  that  is  agreeable  to  both  parents  and  child.  RCW 
74.13  031(4). 

If  either  the  parents  or  the  child  do  not  agree  with  the  current  placement,  then  they  or 
the  child  can  petition  the  juvenile  court  under  RCW  13.32  for  an  alternative  residential 
placement.  RCW  13.32.020,  74.13.031(4).  The  set  of  statutes  challenged  in  this  case,  RCW 
13.32,  govern  the  juvenile  court  procedures  for  alternative  residential  placements.  RCW 
13.32.020  confers  upon  the  juvenile  court  a  "special  jurisdiction  to  approve  or  disapprove 
alternative  residential  placement  or  its  continuation. "  The  procedures  that  must  be  followed  in 
a  juvenile  coun  hearing  on  a  petition  for  alternative  residential  placement  are  set  forth  in  RCW 
13.32.030-040.  At  the  conclusion  of  a  hearing,  the  juvenile  court  can  place  the  child  outside 
the  parental  home  if  it  finds  by  a  preponderance  of  the  evidence  that  the  petition  is  not  capricious 
and  that  "there  is  a  conflict  between  the  parent  and  the  child  that  cannot  be  remedied  by 
counseling,  crisis  intervention,  or  continued  placement  in  the  parental  home."  RCW  13.32.040. 
If  the  court  does  order  *761  residential  placement,  then  the  placement  is  only  temporary  and  a 
review  hearing  must  be  held  every  6  months  to  approve  or  disapprove  the  continuation  of  the 
placement.  RCW  13.32.050.  Throughout  the  6-month  period  that  the  child  is  in  the  placement, 
DSHS  must  provide  **110  appropriate  interim  services  to  the  child  and  family  (RCW  13.32.050) 
with  the  ultimate  goal  of  reuniting  the  child  and  parents  (RCW  74.13.020). 

RCW  13.32  thus  establishes  a  means  for  providing  social  services  to  the  family  and 
nurturing  the  parent-child  bond  in  a  situation  in  which  the  family  conflict,  although  extremely 
serious,  has  not  as  yet  resulted  in  parental  abuse,  neglect,  or  abandonment  of  the  child.  The  use 
of  the  RCW  13.32  procedure  is  predicated  on  the  existence  of  family  conflict  of  sufficient 
magnitude  that  the  parents  and  child  are  uiiable  to  live  in  the  same  home  even  with  the  assistance 
of  counseling  or  other  rehabilitative  social  services.  RCW  13.32.040.  The  procedure  is  founded 
upon  a  fundamental  policy  of  preserving  the  relationship  between  parents  and  children.  The 
legislauire  has  specifically  "declare(d)  that  the  family  unit  is  a  fundamental  resource  of  American 
life  which  should  be  nurtured"  and  that  accordingly,  "the  family  unit  should  remain  intact  in  the 
absence  of  compelling  evidence  to  the  contrary."  RCW  13.34.020.  The  RCW  13.32  procedure 
furthers  these  goals  by  requiring  the  employment  of  all  feasible  measures  such  as  counseling  and 
rehabilitative  social  services  prior  to  removing  the  child  from  the  home,  and  requiring  the 
continuation  of  efforts  to  unite  the  family  after  the  child  has  been  removed  from  the  home. 
RCW  13.32.040,  13.32.050. 

Appellants  Mr.  and  Mrs.  Sumey  contend  that  RCW  13.32  violates  due  process  in  that 
it  authorizes  residential  placement  of  a  child  outside  the  parental  home  even  though  the  parents 
have  not  been  found  to  be  unfit.  Appellants  argue  that  the  constimtional  right  to  care,  custody 
and  companionship  of  one's  child  requires  that  parents  retain  custody  of  their  children  until  the 
parents  have  been  found  to  be  unfit. 

*762  (1)  The  liberty  and  privacy  protections  of  the  due  process  clause  of  the  Fourteenth 
Amendment  establish  a  parental  constitutional  right  to  the  care,  custody,  and  companionship  of 
the  child.  See,  e.  g..  Stanley  v.  Illinois.  405  U  S.  645,  651,  92  S.Ct.  1208,  1212,  31  L.Ed. 2d 
551  (1972);  Meyer  v.  Nebraska.  262  U.S.  390.  399,  43  S.Ct.  625.  626.  67  L.Ed.  1042  (1923); 
In  re  Myricks.  85  Wash.2d  252.  253-54.  533  P. 2d  841  (1975).  This  constitutionally  protected 
interest  of  parents  has  been  described  as  a  "sacred  right"  (Moore  v.  Burdman.  84  Wash.2d  408, 
411.  526  P. 2d  893  (1974)).  which  is  "  'more  precious  ...  than  the  right  of  life  itself.'  "  In  re 
Myricks.  supra  at  254.  533  P. 2d  841. 
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(2)  The  parents'  constitutional  rights,  however,  do  not  afford  an  absolute  protection 
against  State  interference  with  the  family  relationship  Although  "(h)istorically,  the  natural 
parent's  right  to  custody  of  a  child  . . .  (was  considered  to  be)  absolute,  barring  a  showing  of 
unfitness  ...  (g)rowing  concern  for  the  welfare  of  the  child  and  the  disappearance  of  the  concept 
of  the  child  as  property  has  led  to  a  gradual  modification  in  judicial  attitude."  In  re  Becker,  87 
Wash. 2d  470,  477,  553  P. 2d  1339  (1976).  It  is  now  well  established  that  when  parenUl  actions 
or  decisions  seriously  conflict  with  the  physical  or  mental  health  of  the  child,  the  State  has  a 
parens  patriae  right  and  responsibility  to  intervene  to  protect  the  child.  See  Parham  v.  J.  R., 
442  U.S.  584,  603,  99  S.Ct.  2493,  2504,  61  L.Ed.2d  101,  119  (1979);  Wisconsin  v.  Yoder. 
406  U.S.  205,  230,  233-34.  92  S.Ct.  1526,  1542.  32  L.Ed. 2d  15  (1972).  As  we  observed  in 
State  v.  Koome,  84  Wash.2d  901.  907,  530  P. 2d  260  (1975).  Although  the  family  structure  is 
a  fundamental  institution  of  our  society,  and  parental  prerogatives  are  entitled  to  considerable 
legal  deference  . . .  they  are  not  absolute  and  must  yield  to  fundamental  rights  of  the  child  or 
important  interests  of  the  State.  See  also,  e.  g..  In  re  Tarango,  23  Wash.App.  126,  129-30,  595 
P. 2d  552  (1979).  review  denied,  92  Wash.2d  1C22  (1979).  Thus,  in  assessing  the 
constitutionality  of  a  procedure  which  Infringes  upon  parents'  rights  to  the  care,  custody,  *763 
and  companionship  of  their  children,  it  is  necessary  to  ascertain  the  proper  balance  between  the 
parents'  constimtional  rights  and  the  State's  constitutionally  protected  parens  patriae  interest  in 
protecting  the  best  interests  of  the  child. 

**111  The  central  question  in  this  case,  therefore,  is  whether  the  interests  of  the  State 
and  child  which  underlie  the  RCW  13 .32  procedure  justify  the  degree  of  abridgement  of  parental 
constitutional  rights  which  stems  from  an  RCW  13.32  residential  placement. 

In  proceedings  for  child  neglect,  abuse,  or  abandonment,  where  the  potential  consequence 
is  termination  of  parental  rights  on  a  temporary  or  permanent  basis,  the  ultimate  nature  of  the 
abridgement  of  parental  constitutional  rights  necessitates  an  extremely  substantial  justification. 
Thus,  a  parent's  constitutional  rights  to  care,  custody  and  companionship  of  the  child  can  only 
be  terminated  if  the  evidence  shows  that  the  child  has  suffeied  or  is  likely  to  suffer  physical, 
mental  or  emotional  harm  as  a  result  of  the  parents'  conduct.  See  Roe  v  Corm,  417  F.Supp. 
769,  779-80  (M.D.Ala.  1976)  (3-judge  court);  Alsager  v.  District  Court,  406  F.Supp.  10,  26 
(S.D.Iowa  1975)  affd,  545  F.2d  1137  (8th  Cir.  1976).  In  re  Tatango.  supra  at  129-30,  595 
P. 2d  552.  However,  a  residential  placement  under  RCW  13  32  does  not  infringe  upon  parental 
rights  as  severely  as  does  a  dependency  adjudication  or  termination  of  parental  rights  under 
RCW  13.34.  An  adjudication  of  dependency  (on  grounds  such  as  parental  abuse,  neglect,  or 
abandonment)  can  result  in  placement  of  the  child  m  a  foster  home  and  transfer  of  certain  legal 
rights  and  duties  to  the  foster  parents  (see  RCW  13.34  130.  JuCR  3.8(e)).  and  can  ultimately 
result  in  full  temunation  of  parental  rights  if  the  parents  do  not  correct  the  behavior  which  led 
to  the  finding  of  dependency.  RCW  13.34.180;  JuCR  3.4(c).  In  contrast,  a  residential 
placement  under  RCW  13.32  does  not  result  in  the  transfer  of  any  legal  rights  and  duties  to  the 
custodians  of  the  child  and  such  a  placement  cannot  serve  as  a  basis  for  a  subsequent  termination 
of  parental  rights.  The  fiill  termination  of  parental  *764  rights  under  RCW  13.34  is  certainly 
more  severe  than  an  RCW  13.32  placement,  for  the  termination  severs  "all  rights,  powers, 
privileges,  immunities,  duties,  and  obligations,  including  any  rights  to  custody,  control, 
visitation,  or  support  existing  between  the  child  and  parent."    RCW  13.34.200. 

Under  RCW  13.32,  the  basis  for  the  limited  degree  of  State  infringement  upon  parental 
rights  is  the  existence  of  "a  conflict  between  the  parent  and  child  that  cannot  be  remedied  by 
counseling,  crisis  intervention,  or  continued  placement  in  the  parental  home."  RCW  13.32.040. 
Thus,  a  minor  can  be  temporarily  removed  from  the  parental  home  pursuant  to  RCW  13.32  only 
if  the  family  is  experiencing  such  severe  conflict  that  temporary  removal  is  the  only  feasible 
means  for  providing  assistaiKe  to  the  family.  In  eveiy  case  in  which  RCW  13.32  residential 
placement  is  ordered,  the  trial  court  must  specifically  find,  as  did  the  court  in  this  case,  that  the 
currently  existing  family  conflict  is  so  extreme  that  it  cannot  be  remedied  by  less  restrictive 
alternatives  such  as  counseling  or  crisis  intervention  services.    RCW  13.32.040. 

It'  must  be  determined,  therefore,  whether  the  RCW  13.32  basis  for  a  limited 
infringement  upon  parental  rights  represents  a  constitutionally  adequate  balance  between  the 
rights  and  interests  of  the  parents,  child,  and  State.  Cf  State  */.  Koome.  supra,  at  907-08,  530 
P.2d  260;  cf.  also  Parham  v.  J.  R..  supra.  442  U.S.  at  601.  99  S.Ct.  at  2504.  61  L.Ed.2d  at 
117-21.  On  one  side  of  the  balance  is  the  parent's  constitutional  right  to  care,  custody  and 
companionship  of  the  child.    On  the  other  side  is  the  State's  ronstirutionally  protected  parens 
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patriae  interest  in  protecting  the  physical  and  mental  health  of  the  child.  The  RCW  13.32 
process  enables  the  State  to  safeguard  the  mental  and  emoiional  health  of  the  child  by  removing 
him  or  her  from  a  situation  of  family  comlict  that  is  so  extreme  that  tiie  parents  and  child  are 
unable  to  live  together  even  with  the  aid  of  counseling.  The  procedure  also  allows  the  State  to 
protect  the  physical  health  of  children  like  the  minor  in  Lhe  present  case,  who  are  driven  by  the 
family  conflict  to  run  away  *765  from  home  and  expose  themselves  to  the  physical  dangers  that 
attend  running  away.  The  State  also  has  an  'nterest  in  enjploying  the  RCW  13.32  procedure  to 
end  family  problems  **112  and  strengthen  parent-chiia  relationships.  Tlie  legislature  has 
declared  that  "the  family  unit  is  a  fundamental  resource  of  American  life  which  should  be 
nurtured. "  RCW  13.34.020.  The  RCW  13.32  residential  placement  procedure  enables  the  State 
to  resolve  family  conflict  and  nurture  the  family  unit  before  the  problems  are  so  severe  as  to 
require  the  drastic  step  of  terminating  parental  rights  on  a  temporary  or  permanent  basis. 

(3)  The  interests  of  the  State  and  child  supponing  tiie  RCW  13.32  procedure  are 
sufficient  to  justify  the  degree  of  intrusion  upon  parents'  ronstiniiional  rights.  The  interests  of 
the  State  and  child  which  have  been  identified  are  extremely  weighty  for  they  concern  the 
welfare  and  best  interests  of  the  child  as  well  as  the  stiengtliening  of  the  family  unit.  The 
degree  of  intrusion  upon  the  parents'  rights  is  relatively  minor  in  that  tJie  parents  retain  custody 
over  the  child,  the  placement  outside  the  home  is  designed  to  be  temporary  and  to  end  as  soon 
as  the  family  conflict  has  been  resolved  through  rehabilitative  social  services,  and  the  temporary 
placement  outside  the  home  cannot  serve  as  the  foundation  for  a  subsequent  termination  of 
parental  rights.  Moreover,  the  RCW  13.32  procedure  can  only  be  invoked  if  there  has  already 
been  conflict  between  the  parents  and  child  and  it  has  been  determined  that  this  conflict  cannot 
be  resolved  by  less  restrictive  alternatives  such  as  counseling  or  crisis  intervention  services.  On 
balance,  the  substantial  interests  of  the  State  and  child  are  sufficient  to  justify  the  limited 
infringement  upon  the  parents'  rights. 

Accordingly,  it  must  be  concluded  that  appellants'  due  process  challenge  to  RCW  13.32 
is  without  merit.   The  ruling  of  the  trial  coun  is  affirmed. 

STAFFORD.  HOROWITZ.  DOLLIVER  and  WILLIAMS.  JJ..  and  HOPP,  J.  Pro  Tem.. 
concur. 

•766  BRACHTENBACH,  Judge  (dissenting). 

The  majority  sanctions  a  serious  intrusion  into  the  fundamental,  constitutionally  protected, 
parent-child  relationship.  In  so  doing,  the  majority  approves  a  statute  which  is  fatally  defective 
because  it  lacks  sufficient  criteria  to  justify  such  trammeling  of  parenul  rights.  If  the  record  in 
this  case  justifies  removal  of  a  child  from  the  family  home,  it  means  the  Department  of  Social 
and  Health  Services  and  a  recalcitrant  juvenile  can  cause  a  child  to  be  taken  from  the  home  of 
fit  and  proper  parents  whose  only  "fault"  was  to  try  to  impose  reasonable  behavioral  standards 
upon  their  minor  child. 

The  nature  of  the  constitutionally  protected  parent-child  relationship  has  been  clearly 
articulated  by  the  United  States  Supreme  Coun,  this  court  ^nd  other  courts.  In  Stanley  v. 
Illinois,  405  U.S.  645.  651.  92  S.Ct.  1208.  1212,  31  L.Ed.2d  551  (1972).  the  court  stated:  The 
private  interests  here,  that  of  a  man  in  the  children  he  has  sired  and  raised,  undeniably  warrants 
deference  and.  absent  a  powerfiil  countervailing  interest,  protection.  It  is  plain  that  the  interest 
of  a  parent  in  the  companionship,  care,  custody,  and  management  of  his  or  her  children 
"come(s)  to  this  Coun  with  a  momentum  for  respect  lacking  when  appeal  is  made  to  liberties 
which  derive  merely  from  shifting  economic  arrangements."  Kovacs  v.  Co-.iper,  336  U.S.  77, 
95  (.  69  S.Ct.  448,  458.  93  L.Ed.  513)  (1949)  (Frankfiiner.  J.,  concurring).  The  Court  has 
frequently  emphasized  the  importance  of  the  faxmly.  The  rights  to  conceive  and  to  raise  one's 
children  have  been  deemed  "essential."  Meyer  v.  Nebraska,  262  U.S.  390,  399, (.  43  S.Ct.  625, 
626,  67  L.Ed.  1042)  (1923).  "basic  civil  rights  of  man,"  Skinner  v.  Oklahoma.  316  US.  535. 
541  (62  S.Ct.  1110.  1113.  86  L.Ed.  1655)  (1942),  and  ■'(r)ights  far  more  precious  ...  than 
property  rights,"  May  v.  Anderson,  345  U.S.  528,  533  ('?3  S.Ct.  840,  843,  97  L.Ed.  1221) 
(1953).  "It  is  cardinal  with  us  that  the  custody,  care  and  nurture  of  the  child  reside  first  in  the 
parents,  whose  primary  function  and  freedom  include  preparation  for  obligations  the  state  can 
neither  supply  nor  hinder."  Prince  v.  Massachusetts,  321  U.S.  158,  166  (64  S.Ct.  438.  442. 
88  L.Ed.  **U3  645)  •767  (1944).  The  integrity  of  the  family  unit  has  found  protection  in  the 
Due  Process  Clause  of  the  Fourteenth  Amendment,  Meyer  v.  Nebraska,  supra,  at  399  (,  43 
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S.Ct.  at  626),  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment,  Skinner  v.  Oklahoma, 
supra,  at  541  (62  S.Ct.  at  1113),  and  the  Ninth  Amendment,  Griswold  v.  Connecticut,  381  U.S. 
479,  496  (85  S.Ct.  1678,  1687,  14  L.Ed. 2d  510  (1965)  (Goldberg,  J.,  concunnng).  (lulics 
mine.)  The  family  entity  is  the  core  element  upon  which  modem  civilization  is  founded 
Traditionally,  the  integrity  of  the  family  unit  has  been  zealously  guarded  by  the  courts.  The 
safeguarding  of  familial  bonds  is  an  innate  concomitant  of  the  protective  status  accorded  the 
family  as  a  societal  institution.  (Citations  omitted.)  In  re  Luscier,  84  Wash. 2d  135,  136,  524 
P. 2d  906  (1974).  In  re  Myricks,  85  Wash. 2d  252,  533  P. 2d  841  (1975),  confirmed  that  the 
fundamental  right  of  parents  to  custody  necessitates  stnct  compliance  with  due  process 
requirements  even  in  a  temporary  deprivation  hearing 

In  ruling  upon  the  right  of  an  indigent  parent  to  assistance  of  counsel  when  the  state 
attempts  to  declare  a  child  a  temporary  ward  of  the  court,  the  Michigan  Supreue  Court 
observed:  The  interest  of  parent  and  child  in  their  mumal  support  and  society  are  of  basic 
importance  in  our  society  and  their  relationship  occupies  a  basic  position  in  this  society's 
hierarchy  of  values.  Clearly  any  legal  adjustment  of  their  mumal  rights  and  obligations' affects 
a  fundamental  human  relationship.  Reist  v.  Bay  Circuit  Judge,  396  Mich.  326,  341,  241  N.W.2d 
55  (1976).  Because  the  right  to  raise  one's  children  is  fundamental,  any  proceeding  by  the  State 
to  deprive  a  person  of  that  right  must  take  place  under  the  aegis  of  the  equal  protection  and  due 
process  clauses  of  the  Founeenth  Amendment.  In  the  Matter  of  Appeal  in  Pima  County  v. 
Howard.  112  Ariz.  170,  171,  540  P.2d  642  (1975). 

•768  Where  fundamental  rights  are  involved,  state  interference  may  be  justified  only  by 
a  compelling  state  interest  and  such  inference  must  stem  from  legislative  enactments  narrowly 
drawn  to  express  only  the  legitimate  state  interest  involved.  Roe  v.  Wade,  410  U.S.  113,  155, 
93  S.Ct.  705,  727.  35  L.Ed.2d  147  (1973). 

With  this  background,  let  us  examine  the  statute  and  facts  applicable  in  this  case.  The 
statute  permits  the  juvenile,  acting  unilaterally,  to  petition  for  alternative  residential  placement. 
RCW  13.32  020.  The  essential  finding  necessary  for  alternative  residential  placement  is  that  the 
family  is  in  "conflict".  Absolutely  no  definition,  standard,  nor  guideline  is  provided  to  define 
"conflict".  Apparently  a  child  can  create  the  conflict  by  refusing  to  obey  reasonable  parental 
directions  and  be  moved  to  an  alternative  residential  placement  more  to  his  or  her  liking. 

What  criteria  must  be  satisfied  before  the  juvenile  court  is  empowered  to  deprive  the 
parents  of  the  physical  custody  of  their  child?  What  narrowly-  drawn  standard,  expressing  a 
compelling  state  interest,  allows  the  court  to  sever,  in  6-month  increments,  the  parents' 
fundamental  right  to  the  companionship,  supervision,  and  control  of  their  child? 

The  court  need  only  find,  by  a  preponderance  of  the  evidence,  that  the  reasons  for  the 
child's  request  for  alternative  placement  are  not  capricious  and  that  there  is  a  conflict  between 
the  parent  and  the  child  that  cannot  be  remedied  by  counseling,  crisis  intervention,  or  continued 
placement  in  the  parental  home.  RCW  13.32.040. 

If  "capricious"  is  used  in  a  popular  sense,  it  denotes:  "Marked  or  guided  by  caprice; 
given  to  changes  of  interest  or  attitude  according  to  whims  or  passing  fancies:  not  guided  by 
steady  judgment,  intent  or  purpose  ..."  Webster's  Third  New  International  Dictionary  (1963). 
"Capricious"  has  been  legally  defined  in  various  ways:  e.  g.,  apt  to  change  suddenly,  freakish, 
whimsical,  humorous  (United  States  v.  Carmack.  329  •'*114  U.S.  230.  244  n.l4.  67  S.Ct.  252. 
258  n.I4.  91  L.Ed.2d  209  (1946));  or  freakish,  whimsical,  fickle,  changeable,  unsteady,  and 
arbitrary.  (Webb  v.  Dameron.  •769  219  S.W.2d  581  (Tex.Civ.App.1949)).  Accord.  Bundo 
v.  Walled  Lake,  395  Mich.  679.  238  N.W.2d  154  (1976).  Cf.  Hayes  v.  Yount.  87  Wash.2d 
280.  286,  552  P. 2d  1038  (1976)  ("arbitrary  and  capricious"  has  acquired  a  special  meaning  in 
administrative  law,  a  meaning  which  is  not  applicable  here).  Noncapriciousness  is  an  imprecise 
criterion  too  easily  satisfied,  and  therefore,  it  cannot  be  die  standard  by  which  substantial 
interference  with  cherished,  fundamental,  parental  rights  zealously  guarded  by  the  constitution 
is  justified.  This  intrusion  into  parental  rights  is  exacerbated  by  the  light  evidentiary  burden 
which  must  be  met  to  establish  a  lack  of  capriciousness  (preponderance  of  the  evidence) 

If  the  court  find  that  the  noncapriciousness  standard  is  satisfied,  it  need  then  only 
determine  that  an  undefined  "conflict"  which  cannot  be  remedied  by  certain  actions  is  present. 
Upon  what  facts  did  the  court  find  a  "conflict"  in  this  case?  The  juvenile  sighed  a  form  petition 
which  alleged  in  material  part:  "That  said  child  is  in  conflict  with  his/her  parents  as  defined  in 
RCW  13  32  (where  it  is  not  defined)  as  follows:  ...  that  said  child  refuses  to  endure  the  physical 
and  verbal  fighting  and  friction  within  the  home  and  refuses  to  return;  that  counseling  has  been 
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utilized  ...;  that  said  child  would  like  to  live  with  (a  named  family)  or  in  an  alternative  foster 
home. "  Next:  "Said  conflict  cannot  be  remedied  by  counseling,  crisis  intervention  or  continued 
placement  in  the  parental  home- 
Petitioning  juvenile  was  asked  at  the  court  hearing  the  following:  Q.  Could  you  please 
tell  us  why  you  believe  there  is  a  conflict  in  that  home?  A.  I  just  feel  that  there's  a 
communication  gap  there  .  .  That  is  the  sum  and  substance  of  the  petitioner's  testimony  upon 
which  she  was  taken  from  her  parents'  custody  over  their  objections. 

What  sundards  of  conduct  had  these  parents  laid  down  which  led  to  this  "lack  of 
communication"?  They  asked  •770  their  15-year-old  daughter  not  use  drugs,  or  associate  with 
those  who  had  furnished  drugs,  that  she  not  use  alcohol,  that  she  not  be  sexually  active,  and  that 
she  be  in  at  a  reasonable  hour  Because  of  the  daughter's  unwillingness  to  follow  these 
obviously  reasonable  standards,  the  parents  are  summarily  deprived  of  custody  and  the  best 
opportunity  to  resolve  these  problems  within  the  family. 

There  was  no  claim  or  pioof  of  unfitness  or  neglect  by  the  parents.  There  was  no  claim 
of  proof  of  any  imminent  threat  of  harm  or  danger  to  this  15-year-  old.  The  only  manifestation 
of  any  potential  harm  to  the  child  was  her  threat  to  run  away.  She  had  done  so  once  in  the  past 
and  occasionally  stayed  over  night  with  friends  without  permission. 

Based  upon  this  skimpy  petition  and  proof,  the  parents' were  deprived  of  custody  for  a 
minimum  of  6  months  (if  the  "conflict"  was  not  resolved  earlier),  and  possibly  for  additional 
periods  of  6  months  thereafter,  following  review  by  the  court.    RCW  13.32.050. 

The  court's  justification  for  this  extensive  deprivation  of  fundamental  parental  rights 
consisted  merely  of  conclusory  findings  of  fact  which  met  the  unconstitutionally  vague  and 
inadequate  standards  of  the  statute:  That  the  conflict  cannot  be  remedied  by  counseling,  crisis 
intervention  or  continued  placement  m  the  home.  Finding  of  Fact  No.  6.  That  the  evidence 
establishes  by  a  preponderance  that  the  reasons  for  the  request  of  alternative  residential 
placement  are  not  caprious  (sic  ).  Finding  of  Fact  No.  7.  That  the  parents  of  the  minor  child  are 
willing  to  provide  for  her  in  their  home.  Finding  of  Fact  No.  8.  That  the  parents  of  the  minor 
child  have  continuously  sought  reconcilation  (sic  )  with  and  the  return  of  the  child  and  ''US 
they  have  not  abused  or  neglected  the  child.  Finding  of  Fact  No.  9. 

•771  It  is  interesting  to  note  that  in  the  1979  amendments  the  legislature  recognized  the 
very  points  raised  in  this  dissent.  Laws  of  1979,  ch  155,  s  15  (codified  as  RCW  13.32A.010). 
It  specifically  declared  that  the  family  unit  should  remain  intact  in  the  absence  of  compelling 
evidence  to  the  contrary.  It  provided:  The  legislature  finds  that  within  any  group  of  people  there 
exists  a  need  for  guidelines  for  acceptable  behavior  and  that,  presimiptively,  experience  and 
maturity  are  better  qualifications  for  establishing  guidelines  beneficial  to  and  protective  of 
individual  members  and  the  group  as  a  whole  than  are  youth  and  inexperience.  The  legislamre 
further  finds  that  it  is  the  right  and  responsibility  of  adults  to  establish  laws  for  the  benefit  and 
protection  of  the  society;  and  that,  in  the  same  manner,  tlie  right  and  responsibility  for 
establishing  reasonable  guidelines  for  the  family  unit  belongs  to  the  adults  within  that  unit.  The 
legislature  reaffirms  its  position  stated  in  RCW  13.34.020  that  the  family  unit  is  the  fundamental 
resource  of  American  life  which  should  be  nurtured  and  that  it  should  remain  intact  in  the 
absence  of  compelling  evidence  to  the  contrary.  RCW  13.32A.010. 

The  majority  characterizes  the  alternative  residential  placement  as  a  minor  infringement 
by  the  State  upon  parenul  rights.  I  disagree.  The  child  may  be  removed  from  the  parents' 
home  for  an  initial  period  of  6  months.  After  review,  the  placement  may  be  extended  for 
additional  periods  of  6  months  each.  The  balance  of  a  child's  minority  might  well  be  spent  in 
alternative  placement  solely  because  the  child  refuses  to  try  to  cope  with  reasonable  parental 
controls.  Deprivation  of  the  physical  presence  of  the  child  and  therefore  deprivation  of  the 
in-home  opportunity  to  guide  and  influence  me  child  dunng  these  critical  years,  is  a  serious 
intrusion  upon  the  parents'  fundamental  right  to  raise  and  nurture  their  offspring. 

I  would  hold  that  the  statute,  on  its  face  and  as  applied  in  this  case,  violates  the  due 
process  rights  of  the  parents.  On  its  face,  the  statute  permits  a  serious  infringement  of  a 
fundamental  and  scrupulously  g\iarded  constitutiohal  *772  right  without  providing  adequate 
safeguards  to  justify  such  infringement  As  applied,  the  facts  and  the  findings  in  this  case  do 
not  demonstrate  a  compelling  sutc  interest  being  exercised  pursuant  to  a  narrowly-  drawn 
legislative  enactment. 

ROSELLINI  and  HICKS,  JJ.,  concur. 
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;  Ihink  :ve  will  gam 
momenliim  as  ueople 
understand  that  Ithe 
Parental  Rights  and 
Responsibilities!  bill 
does  not  protect  child 
abusers  at  all 

-R,l>  '^l,-\<-  bir^tnl. 
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Parents  know  best 

Intrusive  government  actions  have  trampled  on  parents'  rights. 
But  pro-fannly  advocates  have  a  sohdion — actually,  two. 


As  a  :6i^age'  S"r'  =  ijTev  cr^aiiengec  I 
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Contact  vour  congress- 
men and  .isk  them  to  co-sptin- 
sor  the  Porenlal  Rights  and 
Reifxinslbilitie*  ActtH  R  ]<iAb 
m  the  House  .ind  S  9S-I  m  the 
Senate)  Address  \  our  corre- 
>pondence  to  The  Honorable 
u.Hir  U  S  represenlatne). 
VVashmi;lon.  DC  2051 5.  and  to 
The  Honorable  Ivour  U  <;  sen- 
atorsi,  Uashini;ton.  OC  :o?lll: 
or  lall  the  Capitol  S"  ilchb>>ard 

at:ii:-2:4-~>i:i 

Contact  0(  llv  I'eople  to 
tmd  out  >l  the  I'arental  Kij;hts 
Amendment  has  a  sponsi»r  in 
sour  slate  legislature    It  the 


am.ndr 
du.ed   I 
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local  lepre- 
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Sheila  Sumey  lost  hor  virginity  in  1975  when 
she  was  12  years  old  By  age  H,  she  was 
drinking,  smoking  and  using  drugs. 

"1  ran  wild,"  Sheila 
recalled — and  run  she  did  On 
one  occasion.  Sheila  loft  her 
home  in  Tacoma.  Wash  ,  and 
started  hitchhiking  Several 
weeks  and  more  than  2,000 
miles  later,  the  police  picked  her 
up  in  Indianapolis. 

I  was  oui  to  have  a  good 
time,"  Sheila  told  Citizen  "I 
didn't  care  how  I  got  home  I 
didn't  care  if  I  did  come  home  " 
Laura  €~»nd  Rolin  Sumev 
tried  restricting  their  daughter's 
activities.  They  tried  grounding 
hei.  Nothing  seemed  to  work. 

Sheila  ended  up  in  a  juve- 
nile detention  center,  where — to 
her  parents  dismay — a  social 
worker  asked  her  it  she  wanted 
to  go  back  home  to  live  with  her 
parents  Sheila  said  no.  and  a 
judge  granted  her  request. 

She  entered  a  foster  home 
Free  of  her  parents'  coi^trol. 
Sheila  thought  things  would  improve  They 
only  got  worse. 

"I  ended  up  pregnant  at  15."  she  said. 
"Pregnant  at  16   Pregnant  at  17  I  had  two 

abortions  and  a  miscarriage  " 

The  Sumcv's  fight  to  gel  their  daughter 
o.ick  ground  to  a  halt  in  1980,  when  the  Wash- 
ington Supreme  Court  ruled  that  a  child  could 
bo  removed  from  her  family  if  she  objected  to 
her  parents'  rules.  The  court  decided  thai  the 
Sume\'s  parental  rights  were  not  \'iolated. 

The  couple  asked  pro-family  constitutional 
attorney  Michael  Farris  to  file  an  appeal  at  the 
L  S  Supreme  Court,  but  by  the  time  ho  learned 
of  their  case,  the  filing  deadline  had  passed 

Whose  children? 

Though  the  Sumeys  lost  their  battle,  Farris 
continued  to  champion  parental  rights  Early  in 
1494 — It  the  request  of  Son  Charles  Crasslev,  R- 
lowa — Farris  drafted  legislation  designed  to 
recognize  and  protect  ^he  fundamental  right  of 
parents  to  raise  their  chilcfren 

The  rough  draft  lav  dormant  until  after  the 
1*14  election's,  when  Farris  and  G^a.^slev  saw  an 
opportunity  toonacta  parents'  rights  bill.  Fiesh- 
;oaii  congressman  Steve  Largenl.  KOkla  ,  »  as 
rocriiilod  to  sponsor  the  llousc  \  orsion,  and  on 
lone  2,'^.  Crasskn  and  l.argont  introduced  the 
Parental  Rights  and  Rospon-ibililie-  Act  of  I9')5 

The  bill  IS  designed  to  protect  patents  lioni 
owrK  inlriisue  go-.ernmenl  actions,  \\hiloat 
'u-  same  Inno  eslabli-hmg  parent-'  rights  to 


direct  the  education,  religion,  health  care  and 
discipline  of  their  children  For  example,  the  leg- 
islation would  give  parents  the  legal  muscle  to 
challenge  organisations  that  distribute  condoms 
to  minors  without  parental  consent  Parents 
could  also  implement  reasonable  discipline 
without  fear  ol  legal  reprisal 

"It  IS  the  parents'  first  and  fundamen- 
tal right  and  responsibility  to  direct  the 
upbringing  of  their  children — not  the  gov- 
ernment s,"  Largenl  told  Cilizvn  The 
House  version  o(  the  bill  already  had  more 
than  75  co  sponsors  al  press  time — includ- 
ing members  of  both  parties 

Liberal  organizations  and  educators  arc 
queuing  up  to  oppose  the  Crassley-Largent  bill, 
claiming  it  will  foster  child  abuse  and  neglect 
Farris  and  Largent  contend,  however,  that  (he 
legislation  in  no  way  protects  beating  or  physi- 
cally abusing  a  child,  nor  does  il  change  current 
state  or  federal  child-abuse  laws 

Fighting  on  two  fronts 

Parental-rights  advocates  aren  t  only  work- 
ing at  the  federal  level.  Leading  the  charge  out- 
side the  Washington  beltwav  is  Of  the  People 
(OTP),  a  grass-roots  group  tfiat  wants  to  intro- 
duce a  parents'  rights  amendment  to  state  con- 
stitutions 

The  core  of  the  amendment  is  simple 
"The  right  ol  parents  to  direct  the  upbring- 
ing and  education  of  their  children  shall  not 
be  infringed  '"  Greg  Erken.  OTP's  executive 
director,  .said  the  organizations  polling  data 
show  ihat  74  percent  ol  •Vmericans  support 
the  e\act  vvort"iing  ol  the  amendment,  includ- 
ing 58  percent  ot  self -described  "liberal 
Democrats." 

OTP  has  identified  legislative  sponsors  in  27 
stales,  and  the  group  is  optimistic  that  at  least 
live  will  adopt  the  Parental  Rights  .Amendment 
in  t99f.  Though  his  strategy  is  different,  Erken 
said  the  amenciment  can  work  "hand-in-glcve" 
with  the  Crasslev-Largent  bill  This  issue  is  so 
important— we  cant  have  too  much  legislative 
protection  for  parental  rights."  he  said. 

Today.  Sheila  Sumcy  :s  Sheila  Hurst,  a  mar- 
ried  m.olher  of  two  She  has  a  1. '-year-old 
daughter  of  her  o«n — and  a  new  porspi-ctiveon 
parent.'  rights  "If  |my  daughterl  ever  ended  up 
pregnant,  1  most  definitely  would  want  to  have 
mvsav."  she  said 

Vow  an  enthusiastic  supporter  of  parental- 
rights  legislation.  Sheila  -aid  hor  childhood  mis- 
lortiinos  taught  hor  a  lesson  she  hopes  others 
-Mil  learn 

"A  lot  ol  It  could  have  been  prevented  il  I 
1-  as  made  to  s|a\  home  .Mi^  li-ton  lo  mv  par 
onts-and  got  the  upbrinum-.:  thai  1  righlK 
.leservod,"  -lie  said  1  don't  uani  to  -oo  other 
kidsgolhroueh^hal  1  uoni  through 

MX  I  SON  nil  I  Will  \  I  Mi/iA  'il  rrrvmrn  is 
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PEOPLE  V. 
atauMI  N.wja 

442  Mich.  266 

latPEOPLE  of  th«  State  of  Michigran. 

Plaintiff-App«ilee. 

V. 

Mark  DeJONGE  and  Chris  DeJon^e. 
Defendant5-App«llants. 

Docket  No.  91479. 
Calendar  No.  4.  November  Term  1992. 

Supreme  Court  of  Michigan. 

Arg:ued  Nov.  10,  1992. 

Decided  May  25,  1993. 

Parents  were  convicted  in  the  Ottawa 
District  Court  Richard  J.  Kloote,  J.,  of 
violating  instructor  certification  require- 
ment for  home  schooling  under  compulsory- 
education  law,  and  the  Ottawa  Circuit 
Court,  Calvin  L.  Bosman,  J.,  affirmed.  The 
Court  of  Appeals,  179  Mich.App.  225,  449 
N.W.2d  899.  After  remand.  436  Mich.  875, 
461  N.W.2d  365,  the  Court  of  Appeals,  188 
Mich-App.  447,  470  N.W.2d  433,  again  af- 
firmed, and  parents  appealed.  The  Su- 
preme Court,  Riley,  J.,  held  that  state 
failed  to  show  that  certification  require- 
ment for  home  schooling  was  least  restric- 
tive means  of  achieving  state's  claimed  b- 
terest,  and  thus,  teacher  certification  re- 
quirement violated  free  e.xercise  clause  as 
applied. 

Reversed. 

1.  Constitutional  Law  <s=84(l) 

Michigan  Constitution  is  at  least  as 
protective  of  religious  liberty  as  United 
States  Constitution.    M.C.L-A.  Const.  Art. 

1.  §  4;    U.S.C.A.  ConsCAmend.  1. 

2.  Constitutional  Law  «=12,  13 

Constitution  must  be  interpreted  in 
light  of  original  intent  and  understanding 
of  its  drafters,  and  framers'  intent  must  be 
understood  in  conjunction  with  intentions 
and  understanding  of  Constitution  held  by 
its  ratifiers. 

3.  Constitutional  Law  <^12.  14.  16 

Constitution  can  only  properly  be  un- 
derstood by  studying  its  common  meaning 
as  well  as  circumstances  surrounding  adop- 
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tion  of  constitutional  provision  and  purpose 
sought  to  be  accomplished. 

4.  Constitutional  Law  <s=>14 

Literal  construction  of  words  of  Con- 
stitution, without  regard  to  their  obvious 
purpose  of  protection,  is  to  make  the  consti- 
tutional safeguard  no  more  than  a  shabby 
hoax,  a  barrier  of  words,  easily  destroyed 
by  other  words:  constitutional  limitation 
must  be  construed  to  effectuate,  not  abol- 
ish, the  protection  sought  by  it  to  be  af- 
forded. 

3.  Constitutional  Law  e^lS 

Adherence  to  original  intent  in  consti- 
tutional construction  is  crucial  to  ensure 
that  courts  cannot  substitute  their  own 
pleasure  to  the  constitutional  intentions  of 
the  people. 

6.  Constitutional  Law  <^84.5(3) 

Michigan's  teacher  certification  re- 
qjiirement  for  home  schools  must  undergo 
strict  scrutiny  to  survive  free  exercisi  con- 
stitutional challenge.  U.S.C~A.  Const. 
Amend.   1;    M.C.LA.  Const  Art.   1,   §  4. 

7.  Constitutional  Law  «=84.5 

"Strict  scrutiny"  in  resolving  free  ex- 
ercise challenge  is  manifested  in  "compel- 
ling interest  test"  which  is  composed  of 
five  elements:  whether  defendant's  belief, 
or  conduct  motivated  by  belief,  is  sincerely 
held:  whether  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  religious  in 
nature:  whether  state  regulation  imposes 
burden  on  exercise  of  belief  or  conduct; 
whether  compelling  state  interest  justifies 
burden  imposed  upon  defendant's  belief  or 
conduct  and  whether  there  is  less  obtru- 
sive form  of  regulation  available  to  state. 
U.S.C-A.  ConstAmend.  1:  M.C.L_A_  Const 
Art  1,  §  4. 

See  publiottion  Words  and  Phrases 

for   ocher  judiciai    coiuu-uctions   and 

definitions. 

8.  Constitutional  Law  ■5=84(2) 

Parents,  who  testified  that  they  taught 
their  children  at  home  without  complying 
with  certification  requirement  of  .Michi- 
gan's compulsory  school  attendance  law  be- 
cause they  wished  to  provide  for  their  chil- 
dren a  "Christ<entered  education,"  estab- 
lished that  their  religious  belief  was  "sin- 
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cerely  held,"  as  required  for  free  exercise 
challenge  to  law.  M.C.LA.  §  388.553; 
U^.C-A_  Const-Amend.  1;  M.C.L.A.  Coast. 
Art.  1.  §  4. 

S«e  publication  Words  and  Phrases 

for   other  judicial   constructions   and 

definitions. 

9.  Constitutional  Law  «=»84(2) 

In  resolving  free  exercise  challenge  to 
law,  court  must  determine  whether  reli- 
gious belief  is  sincerely  held,  not  whether 
belief  is  true  or  reasonable;  court  must 
accept  worshipper's  good  faith  character- 
ization that  its  activity  is  grounded  in  reli- 
gious belief  because  it  is  not  within  judicial 
ken  to  question  centrality  of  particular  be- 
liefs or  practices  to  faith,  or  vahdity  of 
particular  litigants'  interpretations  of  those 
creeds.  U.S.C_A.  ConscAmend.  1; 
M.CXA.  Const.  Art.  1.  §  4. 

10.  Constitutional  Law  «=>84(2) 
Religious  orthodoxy  is  not  necessary  to 

obtain  protection  of  free  exercise  clause; 
religious  belief  and  conduct  need  not  b« 
endorsed  or  mandated  by  religious  organi- 
zation to  be  protected,  and,  because  popu- 
lar religious  beliefs  are  rarely  threatened 
by  elected  legislators,  free  exercise  clause's 
major  benefactors  are  religious  minorities 
or  dissidents  whose  beliefs  and  worship  are 
suppressed  or  shunned  by  majority. 
U.S.C.A.  Constj\jnend.  1;  M.C.LjL  Const 
Art.  1.  §  4. 

11.  Constitutional  Law  4384.5<3) 
Requirement  of  state  certified  teacher 

for  home  education  imposed  "burden"  on 
exerdse  of  parents'  religious  freedom,  for 
purpose  of  free  exercise  challenge  to  state 
compulsory  education  laws;  parents  be- 
lieved that  word  of  God  commanded  them 
to  educate  their  children  without  state  cer- 
tification, and  they  were  prosecuted  crimi- 
nally for  not  complying  with  requiremenL 
M.C.L.A.  §  388.553;  U.S.C-A.  Const. 
Amend.  1;  M.C.L.A.  Const  Art  1.  §  4. 
Sec  publication  Words  and  Phrases 

for   other  judicial   constructions    and 

definitions. 

12.  Constitutional  Law  <E=84.5(1) 
"Burden,"  for  purpose  of  free  exercise 

challenge  to  law,  may  be  shown  if  affected 
individuals  would  be  coerced  by  govem- 
[774] 


ment's  actions  into  violating  their  religious 
beliefs  or  governmental  action  would  penal- 
ize religious  activity  by  denying  any  person 
equal  share  of  rights,  benefits,  and  privi- 
leges enjoyed  by  other  citizens.  U.S.C.A.. 
ConstAmend.  1;  .M.C.L-A.  Const  Art  1, 
§  4. 

13.  Constitutional  Law  es>84.5(l) 

Party  must  prove  that  he  has  been 
enforced,  restrained,  molested,  or  bur- 
dened, or  otherwise  suffered,  on  account  of 
religious  opinions  or  beliefs,  to  establish 
violation  of  free  exercise  clause;  burden  on 
religious  liberty,  however,  need  not  be 
overwhelming,  because  even  subtle  pres- 
sure diminishes  right  of  each  individual  to 
choose  voluntarily  what  to  believe. 
U.S.C-A.  ConstAmend.  1;  M.CJLA.  Const 
Art  1,  §  4. 

14.  Constitutional  Law  ®=84.5(3) 
Schools  «=160 

Michigan's  teacher  certification  re- 
quirement for  home  schooling  under  com- 
pulsory school  attendance  law  violated  free 
exercise  clause  of  First  Amendment  u 
applied  to  parents  whose  religious  convic- 
tions prohibited  use  of  certified  instructors. 
M.C.L.A.  §  388.553;  U.S.C-A.  Const 
Amend.  1;  M.CJLA.  Const  Art  I,  §  4;  Art 
8,  §  1. 

15.  Constitutional  Law  e=3g4.3(i) 

Strict  scrutiny  under  First  Amendment 
free  exercise  clause  demands  that  state 
regulation  be  justified  by  compelling  state 
interest  and  that  means  chosen  be  essential 
to  further  that  interest  U.S.C-A-  Const 
Amend.  1. 

16.  Constitutional  Law  €384.5(1) 
Compelling  state  interest  must  be  tru- 
ly compelling,  threatening  safety  or  wel- 
fare of  state  in  clear  and  present  manner, 
for  restriction  to  survive  free  exercise  chal- 
lenge under  First  Amendment  U.S.C.A. 
ConstAmend.  I. 

17.  Constitutional  Law  <s=>84.5(3) 
Schools  <s=160 

Michigan's  interest  in  compulsory  edu- 
cation is  not  absolute  and  must  yield  to 
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constitutional  liberdea  procected  by  First 
Amendment.     U.S.C~.\.  Const„A.mend.  1. 

18.  Constitutional  Law  «=>84.5(1) 

State  faced  with  free  exercise  chal- 
lenge restriction  must  establish  that  en- 
forcing^ requirement,  without  exception,  is 
essential  to  ensure  purported  interest;  if 
less  intrusive  means  fulfills  purported  in- 
terest, then  exception  must  be  granted  and 
alternative  implemented.  U.S.C-A.  Const. 
Amend.  1;    M.C.L.A.  Const.  Art.   1,  §  4. 

19.  Constitutional  Law  «»82(1).  84(1) 
Citizens  need  not  propose  alternative 

to  be  afforded  constitutional  liberties,  in- 
cluding rights  guaranteed  by  free  exercise 
clause  of  First  AmendmenL  U.S.C-A. 
Const.Amend.  1. 
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OPINION 


ImRonald  J.  Frantz,  Pros.  Atty.  for  plain- 
tiff-appellee; by  Gregory  J.  Babbitt,  Assc 
Pros.  Atty. 

Christopher  J.  Klicka,  Michael  P.  Farris, 
Home  School  Legal  Defense  Assn.,  Paeoni- 
an  Springs,  VA,  David  A.  Kallman,  Kail- 
man  &.  Cropsey,  Lansing,  MI,  for  defen- 
dants/appellants. 

Frank  J.  Kelley,  Atty.  Gen.,  Thomas  L 
Casey,  SoL  Gen.,  Paul  J.  Zimmer,  Asst. 
Atty.  Gen.,  for  Amicus  Michigan  State  Bd. 
of  Educ 

Mark  Brewer,  Detroit,  MI,  Paul  Denen- 
feld.  Legal  Director,  ACLU  Fund  of  Michi- 
gan, of  counsel,  amicus  curiae  brief  of 
ACLU  Fund  of  Michigan  in  Support  of 
Reversal  on  the  First  Amendment  Issue  in 
DeJonge. 

1.    M.CI_   9  380.1561(1):    M.SJL   §  1S.41S61(1) 
mandates: 

*Excep(  as  provided  in  subsections  (2)  and 
(3),  every  parent,  guardian,  or  other  person  In 
(his  state  having  control  and  charge  of  a  child 
from  the  age  of  6  to  the  child's  sixteenth 
birthday,  shall  send  that  child  (o  the  public 
schools  dunng  the  entire  school  year.  The 
child's  attendance  shall  be  continuous  and 
consecutive  for  the  school  year  fixed  by  the 
school  district  in  which  the  child  is  enrolled. 
In  a  school  district  which  niaintains  school 
during  the  entire  calendar  year  and  in  which 
the  school  year  is  divided  into  quarters,  a 
child  shall  not  be  compelled  10  aaend  public 
school  more  than  3  quarters  in   1  calendar 


RILEY.  Justice. 

At  issue  is  the  constitutionality  of  M.C.L. 
§  388.553;  M.SjL  §  15.1923.  which  re- 
quires parents  who  conduct  home  schooling 
for  their  children  to  provide  instructors  eer> 
tified  by  the  state.  We  hold  that  the  teach- 
er certification  requirement  is  an  unconsti- 
tutional violation  of  the  Free  Elxerdse 
Clause  of  the  First  Amendment  as  applied 
to  families  whose  religious  convictions  pro- 
hibit the  use  of  certified  instructors.  Such 
families,  therefore,  are  exempt  from  the 
dictates  of  the  teacher  certificatioo  require- 
menL 


I 

Defendants  Mark  and  Chris  DeJonge 
taught  |;s9their  two  school-age  children  at 
home  in  act»rdance  with  their  religious 
faith.  The  DeJonges  utilized  a  program 
atiministered  by  the  Church  of  Christian 
Liberty  and  Academy  of  Arlington 
Heights,  Illinois. 

Because  the  DeJonges  taught  their  chil- 
dren at  home  without  the  aid  of  certified 
teachers,  the  Ottawa  Area  Intermediate 
School  District  charged  them  with  violating 
the  compulsory  education  law,  as  codified 
in  the  School  Code.  M.C.L.  §  380,1561(1), 
(3);  M.S.A.  §  15.41561(1).  (3).  This  act  re- 
quires parents  of  children  from  the  age  of 
six  to  sixteen  to  send  their  children  to 
public  schools  or  to  state-approved  nonpub- 
lic schools.'  To  qualify  as  a  state-approved 
nonpublic     school,      students     must     be 

year,  but  a  child  shall  not  be  absent  for  2 
consecutive  quarters.' 

M.CL.  S  380.1561(3):  \ISJL  §  15.41561(3). 
however,  crafts  an  exception  to  (he  compulsory 
school  attendance  law  for  state-approved  non- 
public schools: 

"A  child  shall  not  be  required  (o  a(tend  (he 
public  schools  in  the  following  coses: 

*(a)  A  child  who  is  attending  regularly  and 
is  being  (aught  in  a  state  approved  nonpublic 
school,  which  teaches  subjects  comparable  (o 
(hose  taught  in  the  public  schools  (o  children 
of  corresponding  age  and  grade,  as  de(er- 
mined  by  (he  course  of  study  for  (he  public 
schools  of  (he  dls(nct  wi(hin  which  (he  non- 
public school  is  loca(ed.' 

(775) 


48 


130    Mich. 


501  NORTH  WESTERN  REPORTER.  2d  SERIES 


inptructedtTo  by  certiiied  teachers.  M.CX. 
§  388.553;    M.S.A.  §  15.1923.- 

At  time  of  trial,  the  prosecution  never 
questioned  the  adequacy  of  the  DeJonges' 
instruction  or  the  education  the  children 
received.  Michael  McHugh,  an  employee 
of  the  Church  of  Christian  Liberty  and 
Academy,  testified  that  his  organization 
provided  the  DeJonges  with  "testing,  indi- 
vidualized curriculum,  and  monitoring  of 
the  home  school"  Unpublished  opinion  of 
the  Court  of  Appeals,  decided  August  8, 
1989  (Docket  No.  106149).  p  2.» 

McHugh  testified  further  that  this  edu- 
cational program,  in  use  since  1968,  had 
been  employed  by  "many  of  thousands  of 
youngsters  who  have  attended  and  success- 
fully graduated  from  major  colleges  and 
universities       throuehout      the       United 

States "     Indeed,  with  respect  to  the 

DeJonge  children,  the  trial  judge  noted  that 
he  was  "very  impressed  with  the  support 
that  they  have,  the  credentials  of  the  wit- 
nesses that  have  testified  and  inithe  re- 
ports that  apparently  are  very,  very  favor- 
able report  on  the  education  of  the  chil- 
dren." 

The  DeJonges  testified  that  they  began 
teaching  their  children  at  home  in  August 
of  1984  because  they  wished  to  provide 
them  a  "Christ  centered  education."'  The 
DeJonges  believe  that  "the  major  purpose 

2.  A  'state  approved  noapublic  school*  as  de- 
fined in  the  School  Code,  is  a  nonpublic  school 
which  complies  with  (he  private,  deaomination- 
al  and  parochial  schools  act.  .VLCL.  §  388.551- 
388J58:  M.S.A.  §  15.192I-15.1928.  The  act  re- 
quires that  all  nonpublic  school  studenu  in  the 
Slate  of  Michigan  be  uught  by  certified  teachers 
only: 

"No  person  shall  teacii  or  give  instruction  in 
any  of  the  regular  or  demencary  grade  studies 
in  any  private,  denominational  or  parochial 
school  within  this  state  who  does  not  hold  a 
certificate  such  as  would  qualify  him  or  her  to 
teach  in  like  grades  of  che  public  schools  of 
the  state....-  M.CL.  §  388 J53:  M.S-\. 
§  15.1923. 

3.  McHugh  explained  the  broad  range  of  curricu- 
lum subjects: 

"lAjU  students  in  our  Academy  systems  . . . 
have  a  complete  course  of  study  which  [in- 
cludes] an  area  of  Bible  Studies,  phonics, 
reading  and  literature —  spelling  and  vocab- 
ulary and  pencr.anship  . . .  language  or  gram- 
mar studies,  maihematic  studies,  science,  his- 
tory . . .   music  arts  and  crafu  and  physical 
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of  education  is  to  show  a  scudenc  how  to 
face  God.  not  just  show  him  how  to  face 
the  world."  * 

That  the  DeJonges'  opposition  to  the  cer- 
tification requirement  was  religiously  moti- 
vated was  beyond  question.  At  the  close 
of  the  proceedings,  the  trial  judge  conclud- 
ed that  he  had  no  "question  about  the 
conviction  or  the  sincerity  of  the  DeJonges 
on  this  position."  and  that  the  teacher  certi- 
fication requirement  conflicted  with  a 
"very,  very  honest  and  sincere  religious 
conviction." 

Nevertheless,  the  DeJonges  were  con- 
victed and  sentenced  to  two  years  proba- 
tion for  instructing  their  children  without 
state  certified  teachers.  They  were  each 
fined  $200,  required  to  test  their  children 
for  academic  achievement,  and  ordered  to 
arrange  for  certified  instruction. 

The  Ottawa  Circuit  Court  affirmed  their 
convictions,  and  the  DeJonges  appealed  in 
the  Court  of  Appeals,  where  their  case  was 
consolidated  with  People  v.  Bennett*  The 
Court  affirmed  both  trial  ig^court  deci- 
sions, and  reaffirmed  their  convictions  on 
rehearing.  179  MichApp.  225,  449  N.W.2d 
899  (1989)  (DeJonge  II). 

In  so  ruling,  the  Court  recognized  that 
with  respect  to  the  DeJonges  the  "burden 

education.  And  we  also  do  place  a  heavy 
emphasis  upon  character  development  within 
the  studies  and  relate  that  directly  to  the  bible 
studies ' 

4.  Mark  OeJonge  testified  that  Michigan's  re- 
quirement that  all  children  be  taught  by  certi- 
fied teachers  violates  their  religious  beliefs  be- 
cause the  family  "believeCs]  that  scripture  is  the 
complete  and  inherit  [sic]  word  of  God.  That  it 
specifically  teaches  that  parents  are  the  ones 
that  are  responsible  to  Cod  for  the  education  of 
their  children.  And  for  us  to  allow  the  Sute  to 
ituert  [sic]  God's  authority,  for  us  to  submit  to 
that  would  be  a  sin.'  McHugh  also  testified 
that  many  of  the  courses  required  by  the  state 
'are  based  upon  a  false  and  pag2Ln  religion 
known  as  secularism  or  secular  humanism.' 

5.  The  defendants  In  both  the  instant  case  and  in 
PeopU  V.  Bmnetu  **2  Mich.  316.  501  N.WJd 
106  (1993),  maintained  that  the  cerufication  re- 
quirement infringed  their  Fourteenth  Amend- 
ment nght  to  direct  the  education  of  their  chil- 
dren. We  do  not  reach  this  issue  in  the  instant 
case,  but  address  the  question  in  Bennett,  supra. 
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of  the  scate  ceraficadon  law  on  che  belief  is 
high,  and  there  appears  to  be  no  room  for 
compromise,"  DeJonge  II,  supra,  179  Mich. 
App.  at  235.  449  N.W.2d  89S.  Neverthe- 
less, the  Court  ruled  that  the  certification 
requirement  was  consdtutionai  as  the  least 
restrictive  means  to  meet  the  state's  inter- 
est.* 

On  October  17,  1990,  this  Court,  in  lieu  of 
granting;  leave  to  appeal,  remanded  the 
case  to  the  Court  of  Appeals  for  reconsider- 
ation in  light  of  recent  case  precedent.^ 
436  Mich.  875.  461  N.W.2d  366  (1990). 

Following  remand,  the  Court  of  Appeals 
again  i^raaf firmed  the  defendants'  convic- 
tions. 188  Mich.App.  447.  470  N.W.2d  433 
(1991)  (DeJonge  III).  The  Court  reiterated 
its  prior  findings,  and  added  that  "since 
Mr.  DeJonge  opposes  all  state  involvement 
in  the  education  of  his  children,  this  alter- 
native [individual  examinations]  would  im- 
pose just  as  greac  a  burden  on  his  religious 
beliefs.  Accordingly,  we  reaffirm  the  De- 
Jonges'  convictions."  Id.  at  452,  470 
N.W.2d  433. 

6.  The  DcJooges  cooieiul  chat  adequate  alterna- 
tive tneatu  to  the  cercificatioa  requirement  exist 
that  would  meet  the  state's  need  to  mooitor  the 
academic  achievement  of  the  children,  while 
allowing  the  [}eJonges  to  comply  with  their  reli- 
gious faith.  The  DeJooges  specifically  propose 
that  their  children  be  monitored  by  individual- 
ized standardized  achievement  testing,  and  note 
that  such  testing  is  che  core  requirement  utilized 
in  most  other  scaces  Indeed,  che  OeJonges  note 
that  the  other  forty-nine  sutes  in  che  Union  use 
a  variety  of  alternative  means,  including  testing, 
standard  core  curricula,  and  minimum  class 
hours  or  days,  which  serve  those  states'  needs 
while  protecting  che  religious  freedom  of  ics 
citizens. 

The  Court  of  Appeals  disagreed: 

TTIhe  state  has  a  compelling  interest  which 
justifies  the  burden  on  che  DeJonges'  religious 
freedom  imposed  by  ceacher  certification. 
Michigan  has  had  an  incense  concern  about 

the  quality  of  the  educauon  of  iu  citizens 

The  teacher  certification  requirement  is  a 
backbone  in  the  protection  of  this  vital  state 
interest."  DeJonge  If,  supra,  179  Mich^Vpp.  at 
236.  449  N.W.2d  899. 

7.  Employment  Div..  Dep't  of  Human  Resources 
V.  Smith,  494  U.S.  872.  UO  S.Cl  159S.  108 
LEdJd  876  (1990).  and  Depl  of  Social  Services 
V.  Emmanuel  Baptist  Preschool  434  Mich.  380. 
455  N.W.2d  I  (1990). 

In  SfTuth,  the  Courc  creaced  a  new  standard  of 
review  for  most  cases  mvolvxng  che  Free  Exer- 
cise of  Religion  Clause. 
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On  appeal  before  this  Court,  the  DeJong- 
es contend  that  the  certification  require- 
ment violates  their  First  Amendment  right 
of  free  e.xercise  of  religion,  and  submit  that 
the  Court  of  .A.ppeals  misapplied  the  com- 
pelling interest  test  by  not  requiring  the 
state  to  establish  that  the  certification  re- 
quirement is  essential  to  and  the  least  re- 
strictive means  of  achieving  a  compelling 
state  interest. 


II 

[1]  At  issue  then  is  whether  Michigan's 
teacher  certification  requirement  for  home 
schools  violates  the  Free  Exercise  Clause 
of  the  First  Amendment  of  the  United 
States  (Constitution  as  applied  to  the  State 
of  Michigan  by  the  Fourteenth  Amendment 
of  the  United  States  (Constitution.*  The 
Free  Exercise  Clause  proclaims:  "(Congress 
shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free 
exei-cise  thereof "  * 

In  Emmanuel  Baptist  Preschool  che  Courc 
held  that  the  state  may  not  enforce  the  accredi- 
tation aspects  of  the  program  director  qualifica- 
tioos  rule  regarding  preschools  and  day  care 
centers,  since  to  do  so  would  violate  the  free 
exercise  of  religious  beliefs. 

8.  Section  1  of  the  Fourteenth  Amendment  of  the 
United  States  Constitution  applies  the  First 
Amendment  to  che  individual  states.  Everson  v. 
Bd.  of  Ed..  330  U.S.  1.  15.  67  S.Cc  504,  SU.  91 
UEjii.  711  (1947). 

9.  The  Michigan  Constitution  is  at  least  as  pro- 
tective of  religious  liberty  as  the  United  States 
Constitunon.  Article  1.  §  4  of  che  Michigan 
Constitution  declares: 

"^very  person  shall  be  at  liberty  to  worship 
God  according  to  che  dictates  of  his  own  con- 
science. Mo  person  shall  be  compelled  to 
attend,  or.  against  his  consent,  to  contribute 
to  che  erection  or  support  of  any  place  of 
religious  worship,  or  to  pay  cithes.  taxes  or 
other  rates  for  the  suppoa  of  any  minister  of 
the  gospel  or  teacher  of  religioit.  Mo  money 
shall  be  appropriated  or  drawn  from  the  trea- 
sury for  che  benefic  of  any  religious  sect  or 
society,  theological  or  religious  seminary;  nor 
shall  property  belonging  to  the  state  be  appro- 
priated for  any  such  purpose.  The  civil  and 
political  nghts.  pnvileges  and  capacities  of  no 
person  shall  be  diminished  or  enlarged  on 
account  of  his  religious  belief.' 
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[21  j2f<'^"S-  ^®  begfin  our  analysis  by 
coosidenng  the  historical  underpinnings  of 
the  First  Amendment.   This  Court  has  long 
held  that  the  constitution  must  be  inter- 
preted in  light  of  the  original  intent  and 
understanding  of  its  drafters."    The  fram- 
ers'  intent  must  be  understood  in  conjunc- 
tion with  the  intentions  and  understanding 
of  the  constitution  held  by  its  ratifiers: 
'The  intent  of  the  framers,  however, 
must  be  used  as  part  of  the  primary  rule 
of  'common  understanding'  described  by 
Justice  Cooley: 

"  'A  constitution  is  made  for  the  people 
and  by  the  people.    The  interpretation 
that  should  be  given  it  is  that  which 
reasonable  minds,  the  great  mass  of  the 
people  themselves,  would  give  it'  "  " 
[3]    A  necessary  corollary  of  these  pnn- 
ciples  is  that  the  constitution  can  only  prop- 
erly be  understood  by  studying  its  common 
meaning  as  well  as  "  'the  circumstances 
surrounding  the  adoption  of  a  constitution- 
al provision  and  the  purpose  sought  to  be 

accomplished '"" 

(4, 5]  These  rules  of  constitutional  con- 
struction are  indispensable  because  "[t]he 
literal  construction  of  the  words,  without 
regard  to  their  obvious  purpose  irsof  pro- 
tection, is  to  make  the  constitutional  safe- 
guard no  more  than  a  shabby  hoax,  a  barri- 

10.  Committee  for  Constitutional  Reform  v.  Sec- 
raary  of  State,  42S  Mich.  336.  342.  389  N.W.2d 
430  (1986). 

n.  Id.  at  342,  389  N.W.2d  430.  quoting  Traverse 
Cty  School  DisL  v.  Attorney  General.  384  Mich. 
390.  405.  185  N.W.2d  9  (1971),  quoting  Cooley, 
Const  Lim  (6th  ed),  p.  81. 

12.  Id.  425  Mich,  at  340.  389  .N.WJd  430.  See 
also  Kearney  v.  Bd.  of  State  Auditors,  189  Mich. 
666,  673.  155  N.W.  510  (1915). 

13.  Contrary  to  the  assertions  of  the  dissent,  such 
constitutional  construction  does  not  impose 
"docunne"  in  lieu  of  "legal  analysis.'  Indeed, 
adherence  to  original  intent  is  crucial  to  ensure 
that  courts  do  not  "substitute  their  own  pleasure 
to  the  constitutional  intentions  of  the  people. 
Hatniiton.  The  Federalist  Papers.  iVo  78.  ed 
(Cramnick  (England:  1987  (originally  published 
in  1788] ),  p  440. 

14.  "To  determine  the  meaning  of  the  religion 
clatjses.  it  is  necessary  to  see  them  through  the 
eyes  of  their  proponents...."  .McConnell.  77ie 
origins  and  historical  understanding  of  free  exer- 
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er  of  words,  easily  destroyed  by  other 
words....  A  constitutional  limitation 
must  be  construed  to  effectuate,  not  to 
abolish,  the  protection  sought  by  it  to  be 
afforded."  Lockwood  v.  Comm  V  of  Reve- 
nue, 357  Mich.  517,  55&-557.  98  N.W.2d  753 
(1959).''  Hence,  a  thorough  examination  of 
the  historical  origins  of  the  Free  Exercise 
Clause  is  essential  to  the  proper  disposition 
of  the  case  at  issue,  and  more  important,  to 
the  preservation  of  religious  freedom." 

This  American  experiment  '*  includes  an 
unprecedented  protection  of  religiovis  liber- 
ty from  tyrannical  government  action. 
Springing  forth  from  this  nation's  founding 
principle  that  government  is  "instituted  for 
[the]  protection  of  the  rights  of  man- 
kind," '•  the  Free  •  Exercise  of  Religion 
Clause  ensured  protection  from  govern- 
ment interference  as  the  first  freedom  in 
the  Bfll  of  Rights." 

The  prominence  of  religious  liberty's  pro- 
tectionjgrein  the  Bill  of  Rights  is  no  histori- 
cal anomaly,  but  the  consequence  of  Amer- 
ica's vigorous  clashes  regarding  religious 
freedom-  The  First  Amendment's  protec- 
tion of  religious  liberty  was  bom  from  the 
fires  of  persecution,  forged  by  the  minds  of 
the  Founding  Fathers,  and  tempered  in  the 
struggle  for  freedom  in  America." 

cise  of  religion.  103  Harv  L  R  1409.  1437  (1990). 
Indeed.  "(n]o  provision  of  the  Constitution  is 
more  closely  tied  to  or  given  content  by  its 
generating  history  than  the  religious  clause  of 
the  First  Amendment."  Everson.  n  8  supra  at  33 
(Rudedge.  J.,  dissenting). 

15.  Referred  to  by  the  Founding  Fathers  as  no- 
vus  ordo  sedorum,  a  new  order  for  the  ages. 

16.  Gouvemeur  Morris,  quoted  in  2  Records  of 
the  Federal  Convention  of  1787  (Farrand  rev  ed. 
1966),  p  222. 

17.  The  Founding  Fathers  proclaimed  that  "ex- 
tending to  its  citizens  all  the  blessings  of  civil  it 
religious  liberty"  is  the  "great  end"  and  the  "ob- 
ject of  our  govcmmeni . . . . '  Charles  Pickney. 
quoted  in  4  Records  of  the  Federal  Convention 
of  1787  (Farrand  rev  ed.  1966).  pp  28-29. 

18.  For  an  e.xhaustive  examination  of  prerevolu- 
tionary  religious  persecution,  as  well  as  the  de- 
velopment of  religious  freedom  in  the  colonies. 
see  McConnell.  n  14  supra  at  1421-1430. 
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As  our  history  forcefully  attests,  the 
Founding  Fathers  envisioned  the  protection 
of  the  free  exercise  of  religion  as  an  affir- 
mative duty  of  the  government  mandated 
by  the  inherent  nature  of  religious  liberty, 
not  one  of  mere  "toleration"  by  govern- 
ment.'* Most  significant  in  this  history 
waa  irnthe  dramatic  confrontation  regard- 
ing the  proposed  renewal  of  Virginia's  tax 
levy  for  the  support  of  the  esublished 
church.*  This  embroilment  bore  James 
Madison's  Memorial  and  Remonstrance 
Against  Religious  Assessments,"  delivered 
in  the  Virginia  House  of  Burgess  in  opposi- 

19.  Jefferson  explained  that  religious  liberty  is  a 
fundaxnenial  freedom  outside  the  legitimate 
sphere  of  government  power  unless  threatening 
to  harm  another.  Jefferson.  Notes  on  the  State 
of  Virginia,  quoted  in  Padover.  The  Complete 
Jefferson  (New  York;  Duell.  Sloan  &  Pearce. 
Lie.  1943).  p  675.  Madison  echoed  Jefferson  by 
agreeing  that  religious  liberty  is  immune  'from 
civil  jurisdiction,  in  every  case  where  it  docs  not 
trespass  on  private  rights  or  the  public  peace.' 
Madison,  lener  to  Edward  Livingston  (July  10. 
1827),  quoted  in  Alley,  ed.  Jama  Madison  on 
Religious  Liberty  (New  Yort  Prometheus 
Books.  1985).  p  82. 

Indeed,  this  understanding  of  religious  free- 
dom was  dominant  in  the  state  governments 
that  ratified  the  Bill  of  Rights: 

The  Free  Exercise  Clause  was  patterned 
after  the  various  free  exercise  and  freinlom  of 
conscience  provisions  in  then-existing  sute 
consutuuons.  At  the  time  of  the  ratification 
of  the  Bill  of  Rights,  twelve  of  the  thirteen 
sutes  had  such  provisions.  Of  those  rwelve. 
nine  either  explicitly  or  implicitly  expressed 
the  following  belief:  The  free  exercise  of  reli- 
gion is  protected  unless  it  endangers  the  pub- 
lic's peace  and  safety This  formulation 

was  a  precursor  to  the  compelling-interest  test 
and  implies  that  the  fr«e  exercise  of  religion 
was  understood  to  mdude  an  exemption  from 
generally  applicable  laws.*  McConnell. 
Should  Congress  pass  legislation  restoring  the 
broader  interpretation  of  free  exercise  of  reli- 
gion?. 15  Harv  J  of  L  it  Pub  Pol  181.  185-186 
(1992). 

"Arude  LVl  of  Georgia's  17T7  Coiutituiion 
is  typical:  'Ail  persons  whatever  shall  have  the 
free  exercise  of  their  religion:  provided  it  be 
not  repugnant  to  the  peace  and  safety  of  the 
State.  "  Id.  at  186.  n  18. 
For  a  survey  of  ail  thirteen  coiutitutions.  see 
McConneil.  n   14  supra  at  1456-1458. 

20.  For  an  extensive  discussion  of  the  Virginia 
struggle  for  religious  liberty,  see  Everson,  n  8 
supra  at  34-39  (Rutledge.  J.,  dissenting). 

21.  See  Everson.  n  8  supra,  appendix  at  63-73. 
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tion  to  the  levy,  as  well  as  Thomas  Jeffer- 
son's Virginia  Bill  of  Religious  Liberty,  en- 
acted in  the  levy's  stead.-  Madison's  Me- 
morial and  Remonstrance  .A.gainst  Reli- 
gious Assessments  e.xplained  as  "a  funda- 
mental and  undeniable  truth"  ^  that  reli- 
gious liberty  is  a  deeply  private,  fundamen- 
tal, and  inalienable  right  by  which  a  citi- 
zen's religious  beliefs  and  practices  are 
shielded  from  the  hostile  intolerance  of  so- 
ciety," while  Jefferson's  Virginia  Bill  for 
Religiousrrg  Liberty  protected  the  right  of 
the  free  exercise  of  religion,  as  well  as 
barred  state  established  churches.  The 
Founders  understood  that  this  zealous  pro- 

22.  Madison's  Memorial  and  Remonstrance 
Against  Religious  Assessments  and  Jefferson's 
Bill  for  Religious  Liberty  are  well  recognized  in 
constitutional  law  as  invaluable  interpretative 
tools  essential  to  achieving  the  necessary  insight 
to  understand  the  protections  afforded  by  the 
Free  Exercise  Clause  of  the  First  Amendment. 
See,  e.g..  Committee  for  Public  Ed.  &  Religious 
Liberty  v.  Nyquist.  413  VS.  756.  760.  93  S.Cl 
2955.  2959.  37  LEdJd  948  (1973):  Abirxgton 
Twp.  School  Disc  v.  Schempp.  374  US.  203.  214. 
83  S.CL  1560.  1567.  10  L.Ed.2d  844  (1963);  Ever- 
son. a  8  supra  at  13.  Madisoiu  of  course,  was 
the  principal  draftsman  of  the  Religion  Clauses 
of  the  First  Amendment,  as  well  as  the  floor 
leader  in  the  House  of  Representatives  in  sup- 
port of  the  Bill  of  Rights,  and  "tt]here  is  little 
doubt  that  the  sentiments  expressed  in  the  final 
wording  [of  the  Free  Exercise  Clause]  con- 
formed to  Madison's  basic  pnnciples.'  .AJley.  n 
19  supra  at  213. 

23.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoted  in  Ever- 
son, n  8  supra,  appendix  at  64. 

24.  Thomas  Jefferson  expressed  a  similar  under- 
standing of  the  nattire  of  religious  liberty: 

The  magistrate  has  no  power  but  what  the 
people  gave.    The  people  have  not  given  him 
the  care  of  souls  because  they  could  not.  be- 
cause no  man  has  right  to  abandon  the  care  of 
his  salvation  to  another.    So  man  has  power 
to  let  another  prescribe  his  faith."    Jefferson. 
Notes  on  Religion.  October  1776?,  quoted  in 
77i«  Complete  Jefferson,   n    19  supra  at  944. 
(Emphasis  in  onginaL) 
These  views  were  representative  of  the  Found- 
ing Fathers.     See  Howe.   77t«  Garden  and  the 
Wilderness:  Religion  and  Government  in  Ameri- 
can Constitutional  History  (Chicago  Si  London: 
University  of  Chicago   Press.    1965)  pp    17-18. 
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tection  of  religious  liberty  was  essential  to 
the  "preservation  of  a  free  government."  ^ 

The  Founding  Fathers  then  reserved  spe- 
cial protection  for  religious  liberty  as  a 
fxmdamentai  freedom  in  the  First  Amend 
ment  of  the  constitution.  This  fortification 
of  the  right  to  the  free  exercise  of  religion 
waa  heralded  as  one  of  the  Bill  of  Rights' 
most  important  achievements.  Indeed,  Jef- 
ferson proclaimed  that  'tn]o  provision  in 
our  constitution  ought  to  be  dearer  to  man 
than  that  which  protects  the  rights  of  con- 
science against  the  enterprises  of  the  civil 
authority."  " 

25.  Madisoa  Memorial  and  RetnoiutrancR 
Against  Religious  Assessments,  quoted  in  Ever- 
son,  n  8  supra,  appendix  at  65. 

26.  Jefferson.  Reply  to  Address  to  the  Society  of 
the  Methodist  Episcopal  Church  at  New  Lon- 
doo.  Connecticut.  February  4,  1809,  quoted  in 
The  CompUu  Jefferson,  a  19  supra  it  S44.    See 

also  Lee  v.    Weisman,  505  MS.  ,  .   112 

S-Cl  2649,  2656.  120  LEdJd  467  (1992)  ("tdhe 
First  Amendmer.t's  Religion  Clauses  mean  tiiat 
religious  belief  and  religious  expression  are  too 
precious  to  be  either  proscribed  or  prescribed 
by  the  Sute');  Sherbert  v.  Venter.  374  MS.  398, 
413.  83  S.CL  1790,  1799.  10  l_Ed^  965  (1963) 
(Stewart,  J.,  concurring)  ('no  liberty  is  more 
ff^tfnrial  to  the  continued  vitality  of  the  hree 
society  which  our  Constitution  guarantees  than 
is  the  religious  liberty  protected  by  the  Free 
Exercise  Clause  explicit  in  the  First  Amendment 
and  imbedded  in  the  Fourteenth');  Everson,  a  8 
sicpra  at  34  (Rutledge.  J.,  dissenting)  (Iflor 
Madison,  as  also  for  Jefferson,  religious  free- 
dom was  the  crux  of  the  struggle  for  freedom  in 
general");  Howe,  n  24  supra  at  160,  164-165 
('the  framers  assumed  that  the  realm  of  reli- 
gious interests  and  religious  convictions  occu- 
pied a  special  constitutional  status:*  it  is  a  "his- 
torically undeniable  fact  (hat  religious  interests 
seemed  to  (he  framers  to  deserve  special  safe- 
gturding");  Tribe,  American  Consututional  Law 
(2d  ed).  §  14-7.  p  1189  Cttjhe  Framers  ... 
clearly  envisioned  religion  as  something  special: 
they  etiacted  that  vision  into  law  by  guarantee- 
ing the  free  exercise  of  religion  but  not.  say.  of 
philosophy  or  science').  Hence,  this  Court  has 
"no  loftier  duty  or  responsibility  than  to  uphold 
that  spiritual  freedom  lo  its  Farthest  reaches." 
Wes:  Virginia  Bd.  of  Ed.  v.  Bamette.  319  U.S. 
624.  645.  63  S.Cl  1178.  1188,  87  LEd.  1628 
(1943)  (Murphy,  J.,  concurring). 

27.  We  are  not  unaware  of  the  criticism  generat- 
ed in  reaction  lo  Smith,  which  held  that  the 
First  Amendment  does  not  bar  the  'application 
of  a  neutral,  generally  applicable  law  to  reli- 
giously motivated"  conduct  unless  the  Free  Ex- 
ercise Clause  is  in  "conjunction  with  other  con- 
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[6]  In  Employment  Div.,  Dep't  of  Hu- 
man Resources  v.  Smith,  494  U.S.  872, 
881,  110  S.Ct.  1595.  1601,  108  L.Ed.2d  876 
(1990).  the  Court  ruled  that  the  "Free  Exer- 
cise Clause  in  conjunction  with  other  consti- 
tutional protections,  such  as  ...  the  right 
of  parents,  acknowledged  in  Pierce  [v.  So- 
ciety 0/ Sisters.  268  U.S.  510,  45  S.CL  571, 
69  L.Ed.  1070  (1925)  ],  to  direct  the  edu- 
cation of  their  children,  see  iViscoTisin  v. 
Voder,  406  U.S.  205  (92  S.CL  1526,  32 
L.Ed.2d  15]  (1972),"  demands  the  applica- 
tion of  strict  scrutiny."  Hence,  Michigan's 
teacher   certification    reRuirementao   must 

stitutional  protections "    Smith,  supra.  494 

VS-  at  881.  110  S.Cl  at  1601.  See.  e.g..  Smith. 
77i<  rise  and  fall  of  religious  freedom  in  constitu- 
tional discourse.  140  U  Penn  L  R  149.  231.  232, 
233  (1991)  (referring  to  Smith,  supra,  is  'the 
virtual  abandonment  of  the  Free  Exercise 
Clause."  'reach(ing]  a  low  point  in  modem  con- 
stitutional protection  under  the  Free  Exercise 
Clause,"  "lcav{ing]  the  Free  Exercise  Clause 
without  independent  constitutional  content  and 
thus,  for  practical  purposes,  largely  meaning- 
less"): McConnelL  Religious  freedom  at  a  cross- 
roads, 59  U  Chicago  L  R  115,  140  (1992)  {Smith 
converts  a  constitutionally  crplicit  liberty  mto  a 
nondiscrimination  requirement,  in  violation  of 
the  most  straightforward  interpreution  of  the 
First  Amendment  text");  Laycock.  Summary 
and  synthesis:  The  crisis  in  religious  liberty,  60 
Geo  Wash  L  R  841  (1992)  (summariang  a  sym- 
posium of  ten  articles  and  finding  that  Injo  one 
in  this  symposium  takes  seriously  the  possibility 
that  Employment  Div.  v.  Smith  might  be  defen- 
sible"). Nevertheless,  this  Coun  must  follow 
the  interpretation  of  the  Free  Exercise  Clause  in 
the  prevailing  opinions  of  the  United  States  Su- 
preme Court,  "even  though  we  may  be  in  accord 
with  the  dissenting  opinions  in  those  cases." 
People  V.  Lechner.  307  Mich.  358,  360-361,  11 
N.WJd  918  (1943). 

On  the  other  hand,  we  may  certainly  interpret 
the  Michigan  Constituuon  as  affording  addition- 
al protection  to  the  free  exercise  of  religion. 
However,  because  the  ruling  of  Smith,  supra, 
494  MS.  at  881.  IIO  S.Cl  at  1601.  commands 
that  strict  scrutiny  be  applied  in  the  case  at 
issue,  we  do  not  undertake  to  determine  at  this 
time  the  extent  of  the  Michigan  Constitution's 
protection  of  the  free  exercise  of  religion  gener- 
ally. We  do  hold,  however,  that  the  .Michigan 
Constitution  mandates  that  strict  scrutiny  as  ar- 
ticulated in  this  opinion  be  applied  in  the  in- 
stant case.  Alexander  v.  Bartlett,  14  Mich.App. 
177,  181.  165  N.W.2d  445  (1968)  (art  I.  §  4  of 
(he  Michigan  Constitution  "guarantees  to  every 
person  the  liberty  to  worship  Cod  according  to 
the  dictates  of  his  own  conscience"). 
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undergo  strict  scrutiny  to  survive  a  free 
exercise  challenge." 

(7]  This  strict  scrutiny  is  manifested  in 
the  "compelling  interest"  test,  which  is 
composed  of  five  elements: 

(1)  whether  a  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  sincerely 
held; 

(2)  whether  a  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  religious  in 
nature; 

(3)  whether  a  state  regulation  imposes  a 
burden  on  the  exercise  of  such  belief  or 
conduct; 

(4)  whether  a  compelling  state  interest 
justifies  the  burden  impased  upon  a  de- 
fendant's belief  or  conduct; 

(5)  whether  there  is  a  less  obtrusive 
form  of  regulation  available  to  the  state. 
Yoder.  supra.  406  UJS.  at  214-230,  92 
S.CL  at  1532-tO;  Dep't  of  Social  Servic- 
es V.  Emmanviel  Baptist  Preschool,  434 
Mich-  380.  391-396.  455  N.W.2d  1  (1990) 
(C&vanagh,  J^  concurring),  at  430,  455 
N.W^d  1  (Griffin.  J.,  coacurring).» 


The  first  element  of  the  compelling  inter- 
est t&tj^tis  met  by  the  DeJonges  because 
their  belief  is  sincerely  held.  "[W]hile  the 
'truth'  of  a  belief  is  not  open  to  question, 
there  remains  the  significant  question 
whether  it  is  'truly  held.'  This  is  the 
threshold  question  of  sincerity  which  must 
be  resolved  in  every  case.    It  is,  of  course, 

a  question  of  fact "     United  States  v. 

Steger,  380  U.S.  163,  185,  85  S.CL  850.  863. 
13  L.E<L2A  733  (1965).  Aa  noted,  after 
extensive  trial  testimony,  the  trial  judge 
concluded  that  "[t]he  Court  does  not  have 
any  question  about  the  conviction  or  the 

22.  Although  tt|he  Free  Exercue  Clause  categor- 
icaliy  prohibits  govemxnent  from  regulating, 
prohibiting,  or  rewarding  religious  beliefs  as 
such."  McDanui  v.  Paty.  435  U3.  618.  626.  98 
S.CL  1322.  1327.  S5  UEtUd  S93  (1973).  the  case 
at  issue  involves  more  than  government  inter- 
ference with  mere  belief,  hence,  the  balancing 
approach  of  the  compelling  interest  test  must  be 
utilized. 

29.  (n  Emmanutl  Baptist  PretdiaoL  supra.  Jus- 
tice Cavanagh.  wniiiic  separately,  joined  Jusuce 
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sincency  of  the  DeJonges  on  this  position." 
Furthermore,  the  state  does  not  contest  the 
sincerity  of  the  DeJonges'  beliefs. 

B 
[8]  Similarly,  because  the  DeJonges'  be- 
lief is  religiously  based,  the  second  element 
of  the  compelling  interest  test  is  met.  To 
be  afforded  the  protection  of. the  Free  EIx- 
erdse  Clause,  an  individual's  behavior  must 
be  religiously  motivated,  as  the  Coart  in 
Yoder.  supra,  406  U.S.  at  215-216.  92  S.CL 
at  1533.  explained: 

"A  way  of  life,  however  virtuous  and 
admirable,  may  not  be  interposed  as  a 
barrier  to  reasonable  state  regulation  of 
education  if  it  is  based  on  purely  secular 
considerations;  to  have  the  protection  of 
the  Religion  Clauses,  the  claims  must  be 

rooted  in  religious  belief Thus,  if 

the  Amish  asserted  their  claims  because 
of  their  subjective  evaluation  and  rejec- 
tion of  the  contemporary  secular  values 
accepted  by  the  majority,  much  as  Tho- 
reau  rejected  the  social  values  of  his  time 
and  isolated   himself  at  Walden   Ponti, 
their  claims  would  not  rest  on  a  religious 
basis.    Thoreau's  choice  was  phUosoph- 
ical  and  personal  rather  than  i  azreligious, 
and  such  belief  does  not  rise  to  the  de- 
mands of  the  Religion  Clauses."  " 
[9]    Thus,   this    (^urt   must  determine 
whether  a  religious  belief  is  sincerely  held, 
not  whether  such  beliefs  are  true  or  rea- 
sonable.    United  States  v.   Ballard  322 
U.S.  78.  86.  64  S.CL  882.  886.  88  LJld.  1148 
(1944).    This  Court  must  accept  a  worship- 
er's good-faith  characterization  that  its  ac- 
tivity is  grounded  in  religious  belief  be- 
cause "[i]t  is  not  within  the  judicial  ken  to 
question  the  centrality  of  particular  beliefs 
or  practices  to  a  faith,  or  the  validity  of 

Griffin's  concurring  opinion,  'to  form  a  majori- 
ty OQ  the  issue  of  the  Free  Exercise  Clause 
standard  of  review*  in  accordance  with  Justice 
Riley's  opinion  in  Sheridan  Rd.  Baptist  Church 
V.  Dept  of  Ed..  426  Mich.  *6Z.  574-578.  396 
N.WJd  373  (1986).  Emmanuel  Baptist  Pre- 
school  supra.  434  Mich,  at  390.  45S  N.WJd  1 
(Cavanagh.  J.,  concurring). 

30.  Sec  also  Emmanuel  Baptist  PreschooL  supra. 
434  Mich,  at  391-392.  455  N.W_2d  1  (Cavanagh. 
J.,  concurring). 
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particular  litigants'  interpretations  of  those 
creeds."  Hernandez  v.  Comm  'r  of  Inter- 
nal Revenue.  490  U.S.  680.  699.  109  S.CL 
2136,  2149.  104  LEd^d  766  (1989)."  This 
must  be  so  because  "[m]en  may  believe 
what  they  cannot  prove.  They  may  not  be 
put  to  the  proof  of  their  religious  doctrines 
or  beliefs.  Religious  experiences  which  are 
as  real  as  life  to  some  may  be  incomprehen- 
sible to  others."  Ballard,  supra,  322  U.S. 
at  86,  64  S.Ct.  at  886. 

[10]  Nor  is  religious  orthodoxy  neces- 
sary to  obtain  the  protection  of  the  Free 
Exercise  Clause.  Religious  belief  and  con- 
duct need  not  be  endorsed  or  mandated  by 
a  religious  organization  to  be  protected. 
Emmanuel  Baptist  Preschool,  supra,  434 
Mich,  at  392,  455  N.W.2d  1  (Cavanagh,  J., 
concurring).  Indeed,  because  popular  reli- 
gious beliefs  are  rarely  threatened  by  elect- 
ed legislators,  the  Free  Exercise  Clause's 
major  benefactors  are  religious  minorities 
or  dissidents  whose  beliefs  and  worship  are 
suppressed  or  shunned  by  the  majority. 
To  hold  otherwise  would  be  to  deny  that 
"Religion  . . .  must  be  left  to  the  conviction 
and  conscience  of  every  man "^ 

laaThe  DeJonges  testified  that  they 
taught  their  children  at  home  without  com- 
plying with  the  certification  requirement 
because  they  wished  to  provide  for  their 
children  a  "Christ-centered  education." 
Because  the  DeJonges'  faith  professes 
"that  parents  are  the  ones  that  are  respon- 
sible to  God  for  the  education  of  their 
children."  they  passionately  believe  that 
utilizing  a  state-certified  teacher  is  sinful. 
Their  faith,  although  inusual,  may  not  be 
challenged  or  ignored.^ 

3t.  S«e  also  Smith,  supra.  494  VS.  at  887.  110 
S.CL  at'  1604;  Emmanuel  Baptist  Preschool  su- 
pra. 434  Mich,  at  392.  45S  N.WJd  1  (Cavanagh. 
J.,  concurring). 

32.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoting  Virginia 
Declaration  of  Rights.  Article  16.  quoted  in  £v- 
erson.  a  8  supra,  appendix  at  64. 

33.  We  note  again  that  the  state  does  not  contest 
the  religious  motivation  of  the  DeJonges'  beliefs. 

(782] 


[11-13]  The  third  element  of  the  test  is 
also  met  because  the  certification  require- 
ment clearly  imposes  a  burden  on  the  exer- 
cise of  the  DeJonges'  religious  freedoou  .A. 
burden  may  be  shown  if  the  "affected  indi- 
viduals [would]  be  coerced  by  the  Govern- 
ment's action  into  violating  their  religious 
beliefs  [or  whether]  governmental  action 
[would]  penalize  religious  activity  by  deny- 
ing any  person  an  equal  share  of  the 
rights,  benefits,  and  privileges  enjoyed  by 
other  citizens."  Lyng  v.  Northwest  Indian 
Cemetery  Protective  Ass'n,  485  U-S.  439, 
449,  108  S.CL  1319.  1325,  99  LEd.2d  534 
(1988).  Hence,  "[a]  claimed  burden  on  reli- 
gious beliefs  may  be  deemed  constitutional- 
ly in  significant,  but  only  (1)  if  the  claim- 
ant's beliefs  do  not  create  an  irreconcilable 
conflict  between  the  mandates  of  law  and 
religious  duty,  or  (2)  if  the  legal  require- 
ment does  not  directly  coerce  the  claimant 

to   act  contrary   to   religious   belief " 

Emmanuel  Baptist  Preschool,  supra,  434 
Mich,  at  393,  455  N.W.2d  1  (Cavanagh,  J., 
concurring).  Put  simply,  the  petitioner 
must  prove  that  he  has  been  "enforced. 
I  a^res trained,  molested,  or  burdened  . . . 
[or]  otherwise  suffer(ed],  on  account  of  his 

religious  opinions  or  beliefs "  "    The 

burden  on  religious  liberty,  however,  need 
not  be  overwhelming,  because  "[e]ven  sub- 
tle pressure  diminishes  the  right  of  each 
individual  to  choose  voluntarily  what  to 

believe."    Lee  v.  Weisman,  505  U.S. , 

,  112  S.CL  2649,  2665,  120  L.Ed.2d  467 

(1992)  (Blackmun,  J.,  concurring)." 

In  the  instant  case,  the  findings  of  the 
trial  cotirt,  to  which  this  Court  grants  due 
deference,  amply  reveal  that  the  teacher 
certification  requirement  directly  and 
heavily  burdens  the  DeJonges'  exercise  of 

34.  A  Bill  for  Establishing  Religious  Freedom, 
quoted  in  The  Complete  Jefferson,  a  19  supra  at 
947. 

33.  Indeed,  as  one  of  the  few  comments  regard- 
ing the  original  drafts  of  ihe  Free  Exercise 
Clause  in  our  First  Congress  reveal,  the  thresh- 
old to  find  a  sufficient  burden  is  very  slight  as 
"rights  of  conscience  . . .  will  little  bear  the 
gentlest  touch  of  governmental  hand *  Rep- 
resentative Daniel  Carroll,  quoted  in  1  Annals  of 
Congress  730  (August  IS.  1789)  (Joseph  Gales 
ed.  Washington.  Gales  it  Seaton.  1834). 
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their  religion.  As  noted,  the  OeJonges  be- 
lieve that  Che  word  of  God  commands  them 
to  educate  their  children  without  state  cer- 
tification. Any  regulation  interfering  with 
that  commandment  is  state  regulacioa  of 
religion."  The  certification  requirement 
imposes  upon  the  DeJonges  a  loathsome 
dilemma:  they  must  either  violate  the  law 
of  God  to  abide  by  the  law  of  man,  or 
commit  a  crime  under  the  law  of  man  to 
remain  faithful  to  God.  The  requirement 
presents  an  "irreconcilable  conflict  between 
the  mandates  of  law  and  religious 
duty  —  "  Emmanuel  Baptist  Preschool, 
supra,  434  Mich,  at  393,  455  N.W.2d  1 
(Cavanagh,  J.,  concurring). 

I  zsjMoreover,  this  is  not  a  case  in  which 
the  DeJonges  must  forgo  a  government 
benefit  or  privilege  in  lieu  of  their  religious 
beliefs,"  because  the  state  compels 
through  criminal  sanction  both  mandatory 
education  and  the  certification  require- 
ment. In  Yoder,  the  Court  found  that  com- 
pulsory education  for  Amish  children  past 
the  eighth  grade  violated  the  Free  Elxerdse 
Clause  because  the  criminal  sanctions  im- 
posed compelled  the  Amish  to  violate  their 
religious  faith:  "The  impact  of  the  compul- 
sory-attendance law  on  respondents'  prac- 
tice of  the  .Amish  religion  is  not  only  se- 
vere, but  inescapable,  for  the  Wisconsin 
law  affirmatively  compels  them,  under 
threat  of  criminal  sanction,  to  perform  acts 

34.  Umied  States  v.  Let.  45S  MS.  252,  257,  102 
S.CL  1051.  1055.  71  LEd.2d  127  (1982).  quoting 
Thomas  v.  Review  3d.  of  Indiana  Employment 
Security  Div..  450  U.S.  707.  716.  101  S.CL  1425, 
1431.  67  L.Ed.2d  624  (1981)  (fadaJly  accepting 
'the  appellee's  contention  that  both  payment 
and  receipt  of  soaai  security  benefits  is  forbid- 
den by  the  Amish  faith*  because  the  "(clourts 
are  not  arbiters  of  schotural  interpreution  "). 

37.  Of  course,  such  government  action  may  vio- 
late the  free  exercise  of  religion: 

'  "Where  '.he  jtaie  conditions  receipt  of  an 
itnponant  benefit  upon  conduct  proscribed  by 
a  religious  faith,  or  where  it  denies  such  a 
benefit  because  of  conduct  mandated  by  reli- 
gious belief,  thereby  putting  subsianual  pres- 
sure on  an  adherent  to  modify  his  behavior 
and  to  violate  his  beliefs,  a  burden  upon  reli- 
gion exists.  While  the  compulsion  may  be 
indirect,  the  ir>jfnngement  upon  free  exercise 
IS  nonetheless  subsianual.'  *  Hobbie  v.  Unem- 
ployment Appeals  Comm.  of  Rondo.  4g0  U.S. 
136.  141.  107  S.Q.  1046.  1049.  94  L£d.2d  190 
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undeniably  at  odds  wich  fundamental  ten- 
ets of  their  religious  beliefs."  /oL  406  U.S. 
at  218,  92  S.CL  at  1534.  SimUarly,  the 
state's  enforcement  of  the  teacher  certifica- 
tion  requirement  compels  the  DeJonges  to 
sin.  as  they  have  been  coerced  by  the  state 
to  educate  their  children  in  direct  violation 
of  their  religious  faith.  In  other  words,  as 
applied  to  the  DeJonges,  the  certification 
requirement  "inescapably  compels  conduct 
that  [plaintiffs]  fmd  objecdooable  for  reli- 
gious reasons."  Bowen  v.  Roy,  476  U.S. 
693,  706,  106  S.CL  2147,  2156,  90  LEd.2d 
735  (1986).»  Indeed,  perhaps  the  most 
striking  state  lagburden  upon  religious  lib- 
erty imaginable,  criminal  prosecution,  was 
imposed  upon  the  DeJonges  for  following 
their  interpretation  of  the  word  of  (Jod." 


[14, 15)  Finally,  the  certification  re- 
quirement is  unconstitutional  because  it 
fails  to  meet  the  remaining  two  prongs  of 
the  compelling  interest  tesL  which  presume 
that  a  state's  burden  of  the  free  exercise  of 
religion  is  invalid  unless  the  burden  is  es- 
sential to  the  fulfillment  of  a  compelling 
state  interesL^  Hence,  strict  scrutiny  de- 
mands that  (1)  a  state  regulation  be  justi- 
fied by  a  compelling  state  interesL  and  (2) 
the  means  chosen  be  essential  to  further 
that  interesL^' 

(1987).  quoting  Thomas,  a.  36  supra  450  U.S. 
at  717-718.  101  S.O.  at  1431-1432. 

38.  See  also  Emmanuel  Baptist  Preschool,  supra 
434  Mich,  at  434-135.  455  N.W.2d  I  (Griffin.  J.. 
concurring). 

39.  The  dissent's  characterization  of  the  DeJong- 
es' interesu  as  'secular'  education  is  simply  a 
fundamental  misunderstanding  of  their  reli- 
gious beliefs  and  practices.  .  As  the  United  Sutes 
Supreme  Court  recognized  in  Yoder,  education- 
al pracuces  moavated  by  religion  clearly  fall 
within  the  protection  of  Free  Exercise  Clause. 
Yoder.  supra.  406  VS.  at  218.  92  S.Ct.  at  1534. 

4a  Lee,ii.i6  supra  455  US.  at  257-258.  102  S.Cl 
at  1055  Cltjhe  slate  may  justify  a  limiution  on 
religious  liberty  by  showing  that  it  is  essential  to 
accomplish  an  overriding  governmental  inter- 
est"): Yoder.  supra.  406  VS.  at  233-234.  92  S.CL 
at  1542. 

41.  As  application  of  strict  scrutiny  reveals,  the 
dissent  s  contention  (hat  this  Court  has  found  'a 

[7831 
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(16)  Furthermore,  a  compelling:  state  in- 
terest must  be  truly  compelling,  threaten- 
ing the  safety  or  welfare  of  the  state  in  a 
dear  and  present  manner." 

IqgThe  state  asserts  that  it  has  a  compel- 
ling state  interest  in  ensuring  the  adequate 
education  of  all  children.  Indeed.  "[t]here 
is  no  doubt  as  to  the  power  of  a  State, 
having  a  high  responsibility  for  education 
of  its  citizens,  to  inipose  reasonable  regula- 
tions for  the  control  and  duration  of  basic 
education.  Providing  public  schools  ranks 
at  the  very  apex  of  the  function  of  a 
State."  Yoder.  supra,  406  U.S.  at  213,  92 
S.Ct  at  1532  (citations  omitted).  The  im- 
portance of  compulsory  education  has  been 
recognized  because  "some  degree  of  edu- 

fundaincntal  right  to  direct  the  education  of 
their  children  completely  free  of  state  regula- 
tion" is  dearly  erroneous.  At  145.  We  simply 
find  that  the  state  has  failed  to  meet  the  rigor- 
ous requirements  of  strict  scrutiny. 

42.  Osntrary  to  the  assertions  of  the  dissent,  the 
free  exercise  of  religion  is  protected  by  the  same 
safeguards  as  other  hmdamental  rights.  Madi- 
son explained  in  his  Memorial  and  Remon- 
strance: 

IFlinally,  'the  equal  right  of  every  citizen  to 
the  free  exercise  of  his  Religion  according  to 
the  dictates  of  conscience'  is  held  by  the  same 
tentire  with  all  our  other  rights.  If  we  reciir 
to  its  origin,  it  is  equally  the  gift  of  nature;  if 
we  weigh  its  importance,  it  cannot  be  less 
dear  to  us:  if  we  consult  the  [Virginia  larPec- 
laration  of  Rights).  ...  it  is  enumerated  with 
equal  solemnity,  or  rather  studied  emphasis. 
Either  then,  we  must  say.  that  the  will  of  the 
Legislattire  is  the  only  measure  of  their  au- 
thority; and  that  in  the  plenitude  of  this  au- 
thority, they  may  sweep  away  all  our  funda- 
menul  rights;  or.  that  they  are  bound  to  leave 
this  particular  right  untouched  and  sacred: 
Either  we  must  say.  that  they  may  controul 
(sic)  the  freedom  of  the  press,  may  abolish  the 
trial  by  jury,  may  swallow  up  the  Executive 
and  Judiciary  Powers  of  the  Sute:  nay  that 
they  may  despoil  us  of  our  very  right  of  suf- 
frage, and  erect  themselves  into  an  indepen- 
dent and  hereditary  assembly:  or  we  must 
say.  that  they  have  no  authority  to  enact  into 
law  the  Bill  under  consideration."  Madison 
Memorial  and  Remonstrance,  quoting  Virgi- 
nia Declaration  of  Rights,  quoted  in  Evenon, 
n  8  supra,  appendix  at  71. 
Jefferson  concurred  when  he  declared  in  the 
Kentucky  Resolutions  (adopted  by  the  Kentucky 
Legislature  on  November  10.  1798.  in  protest  of 
the  infamous  Alien  and  Sedition  .Acts)  that  the 
First  Amendment  'guarding  in  (he  same  sen- 
tence, and  under  the  same  words,  the  freedom 
of  religion,  of  speech,  and  of  the  press:    inso- 
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cation  is  necessary  to  prepare  citizens  to 
participate  effectively  and  intelligently  in 
our  open  political  system  if  we  are  to  pre- 
serve freedom  and  independence.  Further, 
education  prepares  individuals  to  be  self- 
reliant  and  self-sufficient  participants  in  so- 
ciety." I±  at  221,  92  S.CL  at  1536.  Our 
commitment  to  education  is  deeply  rooted 
in  our  history:  "[tjhe  American  people 
have  always  regarded  education  and  acqui- 
sition of  knowledge  as  matters  of  supreme 
importance  which  should  be  diligently  pro- 
moted." Meyer  v.  Nebraska,  262  U.S.  390, 
400,  43  S.CL  625,  627.  67  L.Ed.  1042  (1923). 

Michigan  has  an  equally  deeply  rooted 
commitment  to  education.    Article  8,  §  1  of 

much,  that  whatever  violated  either,  throws 
down  the  sanctuary  which  covers  the  others, 
and  that  libels,  falsehood,  and  defamation, 
equally  with  heresy  and  false  religion,  are  with- 
held from  the  cognizance  of  federal  tributiais." 
Jefferson.  The  Kennicky  Resolutions,  quoted  i.i 
The  Complete  Jefferson  a  19  supra  at  130.  See 
also  n  18. 

Hence,  the  United  States  Supreme  Court  has 
noted: 

In  weighing  arguments  of  the  parties  it  is 
important  to  distinguish  between  the  due  pro- 
cess clause  of  the  Fourteenth  Amendment  as 
an  instrument  for  transmitting  the  principles 
of  the  First  Amendment  and  those  cases  in 

which  It  is  applied  for  its  own  sake The 

right  of  a  Sute  to  regulate,  for  example,  a 
public'  utility  may  well  include,  so  far  as  the 
due  process  test  is  concerned,  power  to  im- 
pose all  of  the  restrictions  which  a  legislature 
may  have  a  'rational  basis'  for  adopting.    But 
freedoms  of  speech  and  of  press,  of  assembly, 
and  of  worship  may  not  be  infringed  on  such 
slender  grounds.    'They  are  sxisceptible  of  re- 
striction only  to  prevent  grave  and  immediate 
danger  to  interests  which  the  State  may  law. 
fully  protect"    Bameae,  n.  26  supra,  i  19  VS. 
at  639.  63  S.CL  at  1186. 
See  also  Sherbert,  n.  26  supra.  374  US.  at  403. 
83  S.Cl  at  1793  (collecting  cases  and  concluding 
that  the  only  religiously  motivated  conduct  that 
has  been  constitutionally  regulated  has  "invari- 
ably posed   some  substantial   threat  to  public 
safety,  peace  or  order");    Prince  v.  Massaehu- 
seas,  321   US.   158.   167.  64  S.Cl  438.  442.  S8 
LEd.  645  (1944)  ("when  state  action  impinges 
upon  a  claimed  religious  freedom,  it  must  fail 
unless  shown  to  be  necessary  for  or  conducive 
to  the  child's  proteaion  against  some  clear  and 
present  danger").    Accordingly,  "only  those  in- 
teresu  of  the  highest  order  and  those  not  other- 
wise served  can  overbalance  legitimate  claims 
to  the  free  exercise  of  religion."     Yoder.  supra. 
406  \iS.  at  215.  92  S.Cl.  at  1533. 
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our  consdcutioa,  paralleling;  the  language 
of  the  Northwest  Ordinance  of  1787,  pro- 
claims the  vital  nature  of  education  in 
Michigan: 

"Religion,  morality  and  knowledge  be- 
ing necesitary  to  good  government  and 
the  happiness  of  mankind,  schools  and 
the  means  of  education  shall  forever  be 
encouraged."  ** 

I  a»Nevertlieless,  our  rights  are  meaning- 
less if  they  do  not  permit  an  individual  to 
challenge  and  be  free  from  those  abridg- 
ments of  liberty  that  are  otherwise  vital  to 
society: 

"[F]reedom  of  worship  ...  is  not  limit- 
ed to  things  that  do  not  matter  much. 
That  would  be  a  mere  shadow  of  free- 
dom.    The  test  of  its  substance  is  the 
right  to  differ  as  to  things  that  touch  the 
heart,  of  the  existing  order."     Wat  Vir- 
gima  Bd.  of  Ed.  v.  Bamette,  319  U.S. 
624,  638.  642,  63  S.CL  1178,  1185,  1187, 
87  L.EA.  1628  (1943). 
[171    Hence,  Michigan's  interest  in  com- 
pulsory education  is  not  absolute  and  must 
yield  to  the  constitutional  liberties  protect- 
ed by  the  First  Amendment    The  United 
States  Supreme  Court  e.xplained: 

"Thus,  a  State's  interest  in  universal 
educadoQ,  however  highly  we  rank  it,  is 
not  totally  free  from  a  balancing  process 
when  it  impinges  on  fundamental  rights 
and  interests,  such  as  those  specifically 
protected  by  the  Free  Exercise  Clause  of 
the  First  Amendment,  and  the  traditional 
interest  of  parents  with  respect  to  the 
religious  upbringing  of  their  children  so 

4S.  Former  Governor  Janes  Bluchard  iilustrat- 
ed  the  importance  education  has  histoncaily 
played  ia  <he  lives  of  Michigan's  citizens: 

*  Tor  decades,  the  promise  of  education  has 
been  the  ladder  of  opponunity  in  this  state. 
Hardworking  people,  honest  people,  lived 
here  or  came  here,  knowing  that  they  them- 
selves cowtid  earn  a  decent  living  working  with 
ihetr  hands — but  even  more  important,  that 
their  children  could  find  an  even  better  future 
working  with  thetr  minds  because  of  Michi- 
gan's fine  schools  and  colleges  and  universi- 
ties.' "  Governor  Blanchard.  Sute  of  the  State 
Address  1984.  quoted  in  Sheridan  Rd  Baptist 
Church,  n.  29  supra  426  Mich,  at  479-i«0.  396 
N.WJd  373  (Williams,  I.). 
Even  in  limes  of  fiscal  crisis,  current  Gover- 
nor iohn   Engler  stated  that  the  educanon  of 
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long  as  they,  in  the  words  of  \'styPierce 
[su-pra.  -268  U.S.  at  535,  45  S.CL  at  573], 
'prepare     [them]     for     additional     obli- 
gations.' "     Yoder.  sujrm,   406  U.S.   at 
214.  92  S.Ct.  at  1532. 
Although  the  state  asserts  that  "its  in* 
terest  in  its  system  of  compulsory  edu- 
cation is  so  compelling  that"  the  DeJonges' 
religious  practices  must  give  way,  "[w]here 
fundamental  claims  of  religious  freedom 
are  at  stake,  ...  we  cannot  accept  such  a 
sweeping  claim   ...   we  must  searchingly 
e.xamine  the  interests  that  the  State  seeks 
to   promote    . . .    and   the   impediment   of 
those    objectives    that   would    flow    from 
recognizing  the  claimed  [religious]  exemp- 
tion."    Yoder,  supra,  406  US.  at  221,  92 
S.CL  at  1536.- 

Indeed,  such  a  searching  examination  in 
the  instant  case  is  enlightening  because  it 
reveals  that  the  state  has  focused  upon  the 
incorrect  governmental  interesL  The 
state's  interest  is  not  ensuring  that  the 
goals  of  compulsory  education  are  meL  be- 
cause the  state  does  not  contest  that  the 
DeJonges  are  succeeding  at  fulfilling  such 
aims.  Rather,  the  state's  interest  is  simply 
the  certification  requirement  of  the  private 
school  act,  not  the  general  objectives  of 
compulsory  education.  The  interest  the 
state  pursues  is  the  manner  of  education, 
not  its  goals." 

[18]  Hence,  the  state's  narrow  interest 
in  maintaining  the  certification  requirement 
must  be  weighed  against  the  DeJonges' 
fundamental  right  of  the  free  exercise  of 
religion.    Because  exemptions  are  the  rem- 

Michigan's  diildren  must  be  our  foremost  duty, 

priority,  and  hope: 

'Our  prescription  for  Michigan's  fiscal  crisis 
does  include  one  absolute  spending  priority. 
For  as  we  build  our  future,  we  must  focus  on 
one  precious  resource:  our  children.  My 
budget  will  fulfill  another  pledge  to  our  citi- 
zens:  to  put  education  back  at  the  top  of  the 
agenda,  where  it  belongs.'  Governor  Engler, 
Sute  of  the  State  Address.  1991  Journal  of  the 
House  ISS. 

44.  Care  and  Protection  of  Charles.  399  Mass. 
324.  336,  504  N.E.2d  592  (1987)  ("we  agree  with 
the  parents  that  the  State  interest  . .  lies  in 
ensunng  that  the  children  . . .  receive  an  edu- 
cation, not  (hat  (he  educational  process  be  dic- 
tated in  its  minutest  (ietaiD. 
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edy  provided  in  cases  in  which  a  general 
law  abridges  religious  liberty,**  this  Court 
must  izaifocus  on  the  effect  granting  such 
religious  exemptions  would  have  on  the 
purported  state  interest.^  If  this  Court 
does  not  find  a  substantial  effect  on  the 
asserted  interest,  an  exemption  is  warrant- 
ed because  no  compelling  interest  is  affect- 
ed. Yoder,  supra,  406  U.S.  at  237.  92  S.CL 
at  1544;  SherberU  supra,  374  U.S.  at  407, 
83  S.Ct  at  1795."  In  the  case  at  issue,  if 
the  state  fails  to  prove  that  exemptions 
from  the  teacher  certification  requirement 
impair  the  state's  asserted  interest,  then  no 
balancing  is  necessary.  The  state,  there- 
fore, must  establish  that  enforcing  the  cer- 
tification requirement,  without  exception,  is 
essential  to  ensure  the  education  required 
by  the  compulsory  education  law.  United 
States  V.  Ue,  455  U.S.  252,  257-258,  102 
S.Ct  1051,  1055,  71  L.Ed.2d  127  (1982).  If 
less  intrusive  means  fulfill  the  govern- 
ment's purported  interest,  then  an  exemp- 
ts. The  Suce  may  'accommodate'  (he  Eree  exer- 
cise of  reiigjori  by  relieving  people  from  gen- 
erally applicable  rules  that  interfere  with  their 
religious  callings."     Weisman.  supra,  505  U.S. 

at .  112  S.CL  at  2676.  120  LE<Ud  at  507 

(Souter,  J..  concvuTing). 
Moreover,  accommodation  of  religious  wor- 
ship and  beliefs  is  often  necessary  to  fulfill  the 
obligations  of  the  Free  Exercise  Clause: 

"Most  religions  encourage  devotional  prac- 
tices (hat  are  at  once  crucial  (o  the  lives  of 
believers  and  idiosyncratic  in  (he  eyes  of 
nonadherents.  By  definiuon.  secular  rules  of 
general  application  are  drawn  from  the  non- 
adherent's vantage  and.  consequendy,  fail  (o 
Uke  such  praxrtices  into  account.  Yet  when 
enforcement  of  such  rules  cuts  across  reli- 
gious sensibilities,  as  it  often  does,  it  puts 
those  affected  to  (he  choice  of  taking  sides 
between  Cod  and  government.  In  such  cir- 
cumstances, accommodating  religion  reveals 
nothing -beyond  a  recognition  (hat  general 
rules  can  unnecessarily  offend  the  religious 
conscience  when  they  offend  the  conscience 
of  secular  society  not  at  alL"  Weismeux.  su- 
pra. 505  US.  at  .  112  S.Ct.  at  2677.  120 

L  Ed  7d  at  507  (Souter.  J,  conoirring). 
See  also  Hobbie.  a.  37  supra.  *iO  U.S.  a(  146.  107 
S-Ct.  at  1052:    Yod^r.  supra.  406  VS.  at  2J4.  92 
S.CL  at  1542:   Sherbert.  supra.  374  VS.  at  410. 
83  S-Cl  at  1797. 

44.  Emmanuel  Baptist  PreschooL  supra,  434 
Mich,  at  436.  455  N.W.2d  1  (Gnffin.  J.,  concur- 
ring) ("((jo  ovemde  claims  of  religious  exemp- 
tion, the  state  must  demonstrate  a  compelling 
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tion  must  be  granted  and  the  alternative 
implemented.** 

j^Nevertheless,  the  state  in  the  instant 
case  has  failed  to  provide  evidence  or  testi- 
mony that  supports  the  argument  that  the 
certification  requirement  is  essential  to  the 
preservation  of  its  asserted  interest.  Con- 
versely, while  the  record  is  barren  of  evi- 
dence supporting  the  state's  claim,  it  dear- 
ly indicates  that  the  OeJonge  children  are 
receiving  more  than  an  adequate  education: 
they  are  fulfilling  the  academic  and  sociali- 
zation goals  of  compulsory  education  with- 
out certified  teachers  or  the  state's  inter- 
ference. Nor  has  the  state  suggested  that 
the  DeJonges  have  jeopardized  the  health 
or  safety  of  their  children,  or  have  a  poten- 
tial for  signific3^nt  social  burdens.  In  sum, 
the  state  has  failed  to  provide  one  scintilla 
of  evidence  that  the  DeJonge  children  have 
suffered  for  the  want  of  certified  teachers; 
it  has  failed  to  prove  a  "clear  and  present" 
or  "grave  and  immediate"  danger  to  the 
welfare  of  the  children  that  justifies  the 

need  to  apply  the  law  in  the  panicular  case  at 
bar"). 

47.  See  also  Emmanuel  Baptist  Preschool,  supra, 
434  Mich,  at  395,  455  N.W.2d  1  (Cavanagh.  J., 
coocurring)  (tn]o  balancing  of  interest  \i  re- 
quired if  accommodation  of  (hat  burden  would 
not  unduly  impair  or  matenaily  detract  from 
the  furtherance  of  compelling  state  interests'). 

48.  This  Court  has  rejected  alternative  interpreta- 
uoiu  of  the  standard  of  review,  as  expressed  in 
the  dissenting  opinion  in  Sheridan  Road  Baptist 
Church,  n.  29  supra,  and  Emmanuel  Baptist 
PreschooL  In  Emmanuel  Baptist  Preschool,  su- 
pra. 434  Mich,  at  398.  455  N.WJd  1.  Justice 
Cavanagh  noted: 

"The  dissent  applies  a  version  of  strict  scru- 
tiny— (he  'substantial  state  interest  (est' — that 

is    not   consistent    with   established    law 

This  standard  departs  from  established  prece- 
dent in  at  least  two  respects.  First,  it  improp- 
erly places  the  burden  of  proof  on  the  free 
exercise  claimant  in  establishing  the  existence 
of  less  restrictive  alternatives.  Second,  it  does 
not  place  the  burden  on  the  state  of  showing 
(hat  (here  are  no  less  restrictive  alternatives 
(hat  can  accommodate  the  claimant's  burden. 
Yoder  remains  good  law,  and  must  be  applied 
here  in  (he  manner  as  described  in  Shendan 
Rd,  supra,  426  Mich,  at  574-578.  396  N.W.2d 
373  (Riley.  J.)." 
See  also  Emmanuel  Baptist  PreschooL  supra. 

434   Mich,  at  430.  455   N.W.2d    1   (Cnffin.  J.. 

concurring). 
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onerous  burden  placed  upon  the  DeJonges' 
exercise  of  their  religious  beliefs. 

Furthermore,  the  experience  of  our  sister 
states  provides  irrefutable  evidence  that 
the  certification  requirement  is  not  an  in- 
terest worthy  of  being  deemed  "compel- 
ling." The  nearly  universal  congensusoj  of 
our  sister  states  is  to  permit  home  school- 
ing without  demanding  teacher  certified  in- 
struction.** Indeed,  many  states  have  re- 
cently rejected  the  archaic  notion  that  certi- 
fied instruction  is  necessary  for  home 
schools.  Within  the  last  decade,  over  twen- 
ty states  have  repealed  teacher  certifica- 
tion requirements  for  home  schools.  De- 
vins,  Fundamentalist  Christian  Edu- 
cators V.  Slate:  An  inevitable  covtpro- 
mise,  60  Geo.Wash.L-R.  818,  819  (1992)." 

The  relevance  of  the  practice  of  our  sis- 
ter states  becomes  clear  when  empirical 
studies  disprove  a  positive  correlation  be- 
tween teacher  certification  and  quality  edu- 
cation. A  study  by  Dr.  Brian  Ray  of  the 
National  Home  Education  Research  Insti- 
tute found  that  "there  was  no  [statistically 
significant]  difference  in  students'  total 
reading,    total    math,    or    total    language 

49.  Bcsidcj  Michigan,  only  two  states.  California 
and  Alabama,  appear  (o  mandate  teacher  certifi- 
catioD  in  home  schools.  Cal  Ed  Code  48224: 
Ala  Code  16-2&-1.  Alabama,  however,  exempts 
"church  schools'  from  the  teacher  cenification 
requirement.  Ala  Code  16-2S-1,  and  the  DeJong- 
es' program  most  likely  would  be  such  a  school. 
Although  Kansas  bars  the  ustial  home  school.  In 
re  Sawyer.  234  Kan.  436.  672  P.2d  1093  (1983).  it 
permits  pnvate.  denominational,  and  parochial 
instruction  by  'competent'  instructors.  Kan 
Sut  Ana  72-1111. 

50.  Further,  contrary  to  the  assertions  of  the 
state,  many  of  our  sister  states  have  much  less 
stringent  supervisory  control  over  home  school- 
ing than  does  Michigan.  In  North  Carolina,  for 
example,  recent  legislative  reforms  have  limited 
state  regulation  of  home  schools  to  two  require- 
ments: home  instructors  must  have  a  high 
school  diploma  or  equivalent,  and  home  school 
students  must  take  an  annual  achievement  test. 
NC  Gen  Stat  1 15C-S64.  Similarly.  Nebraska 
permits  "parents  who  find  existing  state  regula- 
tions in  conflict  with  their  religious  beliefs  [to] 
satisfy  state  compulsory-education  laws  by  sub- 
mitting an  'informational  statement'  that  de- 
clares (hat  their  children  attend  school  for  175 
days  a  year  and  that  they  are  Instructed  in  core 
curriculum  subjects."  Devins.  Fundamenfalist 
Christian  Educators  v.  Stare,  supra  at  J3I.  citing 
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scores  based  on  the  teacher  certifjcationz^ 
status  (i.e..  neither  parent  had  been  certi- 
fied, one  had  been,  or  both  had  been)  of 
their  parents."  National  Home  Education 
Research  Institute,  A  Nationvhde  Study  of 
Home  Education:  Family  Characteris- 
tics, Legal  Matters,  and  Student  Achieve- 
ment, (Salem,  Oregon:  National  Home  Ed- 
ucation Research  Institute,  1990),  p  12.*' 
The  compelling  nature  of  the  teacher  certi- 
ficadon  requirement  is  not  extanL 


In  any  event,  even  if  the  state  possessed 
a  compelling  state  interest,  it  has  failed  to 
prove  that  the  certification  requirement  is' 
essential  to  that  interest."    The  Court  of 
Appeals  asserted  that  "[t]he  teacher  certifi- 
cation requirement  is   a  backbone  in  the 
protection  of  state  educaaon.  and  that  the 
DeJonges  did  not  "propose(  ]  an  alterna- 
tive" to  teacher  certification.    DeJonge  II, 
supra,  179  iVtich.App.  at  236,  449  N.W.2d 
899;  DeJonge  III,  supra.    But,  the  record 
fails  to  support  this  assertion.     In  Sher- 
bert,  supra,  374  U.S.  at  407,  83  S.Ct  at 
1795,  the  Giurt  held  that  because  the  plain- 
Neb  Rev  Stat  79-1701.     Louisiana.  Miitnesota. 
and  Colorado  utilize  standardized  achievement 
tests  to  monitor  home  schools.    La  Rev  Stat  Ann 
17-.236.1(D):   .Vtinn  Stat  Ann  120.101:  Colo  Rev 
Sut    22-33-104.5.      Perhaps    most    interesting. 
Mississippi  has  appeared  to  have  abdicated  any 
regulation  over  home  and  pnvate  schools.    Miss 
Code  37-13-91(10). 

St.  In  parallel  fashion.  Or.  Judith  Lattier.  the 
state's  educauon  e.\pert  in  Sheridan  Road  Bap- 
tist Church,  n.  29  supra,  426  Mich,  at  563-564. 
396  N.W.2d  373  (Riley,  J.),  testified  that  'she 
was  unaware  of  any  empirical  evidence  estab- 
lishing any  correlaaon  berween  compliance 
with  the  administrative  certification  rules  and 
teacher  competence  or  student  learning."  Id.  at 
563.  n.  64,  396  N.W.2d  373.  Sinularly,  Dr.  Don- 
ald A.  Enckson  testified  in  the  same  case  that 
"with  respect  to  the  existence  of  extetuive  em- 
ptricai  evidence  that  no  such  relationship  [be- 
tween certification  and  student  performance! 
has  been  found."  [d.  at  561.  n.  37.  396  N.W.2d 
373. 

52.  As  noted  in  a.  6.  the  DeJonges  propose  that 
individuaiized  standardized  achievement  testing 
IS  an  adequate  device  that  the  state  may  utilize 
to  monitor  the  education  of  their  childreiu  The 
suie's  attempt  to  discredit  the  viability  of  that 
option  IS  unpemiasive. 
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tiff  had  "no  proof  whatever  to  warrant" 
fears  that  its  compelling  interest  would  be 
endangered  by  alternative  means,  the  state 
had  failed  to  meet  its  burden.  Similarly,  in 
the  instant  case,  the  state's  sweeping  as- 
sertion must  be  turned  aside  when  it  is  not 
lassupported  by  evidence."  The  state's 
contention  is  particiilarly  suspect  when  no 
other  state  has  such  "a  backbone."  To 
find  that  of  all  the  states  in  the  Union  only 
Michig^  meets  the  aims  of  compulsory 
education  is  untenable  and  flies  in  the  face 
of  the  aforementioned  studies.^ 

Moreover,  in  Yoder,  supra,  406  U.S.  at 
222-223.  92  S.CL  at  1536-1537,  the  Su- 
preme Court  held  that  the  success  of  Am- 
ish  teaching  methods  proved  that  the 
state's  compulsory  lasfiducation  system  did 
"little  to  serve"  the  state's  interest  The 
Court  ruled  that  because  "[t]his  case,  of 

53.  The  dissent  unequivocally  concludes  that 
"Itlhe  certification  requirement  is  an  effective 
means,  chosen  by  the  nate  to  achieve  its  interest 
in  the  educaiioo  of  school-age  children.  In  fact, 
the  certification  requirement  ensures  ilut  edu- 
cators possess  a  minitnai  level  of  competency 
before  they  may  take  on  the  tasic  of  preparing 
our  children  for  their  future  endeavors."  Dis- 
sent op  at  148.  The  record  does  not  support 
tliis  contention.  In  fact,  the  state  did  not  pres- 
ent any  evidence  ttiat  supports  this  assertion, 
but  merely  relied  on  the  lead  opinion  in  this 
Court's  equally  divided  and  unprecedentiai  deci- 
sion in  Sheridan  Rd.  to  posit  ttiat  teacher  certifi- 
cation met  the  compelling  interest  test.  The 
states  sole  witness.  James  Bergers.  Assistant 
Superintendent  for  the  Ottawa  Intermediate 
School  District.  testiHed  only  that  defendants 
violated  the  law  at  issue.  The  state,  then,  failed 
to  meet  its  burden  of  proof.  See  Emmanuel 
Baptist,  supra.  434  Mich,  at  417,  n.  58.  4S5 
N.WJd  I  (Cavanagh.  J.,  conoirnng)  ("Mere 
speculation  by  the  government  as  to  (he  proba- 
ble or  possible  in]ury  to  the  state  from  granting 
a  Free  E-tercise  Clause  exemption,  is  not  enough 
to  justify  infringing  upon  the  free  exercise  of 
religion"). 

Similarly,  the  dissent's  claim  that  the  charac- 
terization of  the  state's  interest  may  not  be 
closely  scrutinized  and  that  adherence  to  the 
Free  Exercise  Clause  is  "to  radically  alter  the 
relationship  between  the  Legislature  and  the 
Court"  «ems  from  the  dissent's  misunderstand- 
ing of  the  strong  protections  afforded  religious 
liberty  by  the  First  Amendment.  Dissent  op  at 
148.    See  ns.   17.  39. 

54.  Our  purpose  in  citing  (he  practices  of  our 
sister  states  in  (he  controversy  at  issue  is  not  (o 
suggest  that  Michigan  must  follow  less  stringent 
academic  standards,  or  to  suggest  that  Michigan 
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course,  is  not  one  in  which  any  harm  to  the 
physical  or  mental  health  of  the  child  or  to 
the  public  safety,  peace,  order,  or  welfare 
has  been  demonstrated  or  may  be  properly 
inferred."  the  state's  argument  that  its 
power  as  parms  patriae  permitted  it  to 
extend  secondary  education  to  children  re- 
gardless of  the  religious  wishes  of  their 
parents,  must  fail.  Yoder,  supra,  406  U.S. 
at  230,  92  S.CL  at  1540.  Similarly,  in  the 
instant  case,  the  success  of  the  Church  of 
Christian  Liberty  and  Academy  and  the 
DeJonges  repudiates  the  state's  argument 
that  the  certification  requirement  is  essen- 
tial to  the  goals  of  compulsory  education." 

Indeed,  the  State  of  Michigan  itself  now 
permits  noncertified  teachers  possessing  a 
bachelor's  degree  to  teach  in  nonpublic 
schools;  **  nor  is  the  certification  require- 
ment enforced  with  regard  to  substitute 

must  follow  the  trends  of  other  states.  Our 
purpose  is  simply  to  determine  whether  the 
teacher  certification  requirement  is  essential  to 
the  achievement  of  a  compelling  state  interest. 
In  no  manner  do  we  mean  to  defile  a  central 
tenet  of  our  federal  constitutional  system,  that 
each  state  may  proceed  on  a  different  course 
and  implement  programs  diverse  from  its  sis- 
ters in  matters  not  delegated  to  the  national 
government,  as  long  as  they  do  not  infringe 
upon  the  rights  of  its  citizens.  To  hold  other- 
wise would  stifle  Michigan,  often  "a  single  cou- 
rageous State"  and  leader  in  social,  economic 
and  political  reform,  from  experimenting  in  di- 
verse and  unique  policy.  A/ew  Stale  Ice  Co.  v. 
LUbmann.  285  U.S.  262.  311.  52  S.CL  371.  386- 
387.  76  I_£d.  747  (1932)  (Brandeis,  J.,  dissent- 
ing). 

55.  Cf.  Murphy  v.  Arkansas,  852  F.2d  1039,  1042- 
1043  (CA  8.  1988)  (finding  that  a  state  require- 
ment that  home  schooling  must  be  accompanied 
by  standardized  achievement  testing  as  the  least 
restrictive  means,  thereby  implicitly  recognizing 
that  teacher  certification  is  not  the  least  restric- 
tive means):  Care  and  Protection  of  Charies.  n. 
44  supra,  399  Mass.  at  339.  504  N.E.2d  592 
("certification  would  not  appropriately  be  re- 
quired for  parents  under  a  home  school  propos- 
al.... Nor  must  the  parents  have  college  or 
advanced  academic  degrees"). 

56.  The  Michigan  Department  of  Education  per- 
mits nonpublic  schools  in  Michigan  to  utilize 
uncertified  teachers  who  possess  a  bachelor's 
degree  as  stipulated  in  Sheridan  Rd  Baptist 
Church  V.  Dep'l  of  Ed,  unpublished  opinion  of 
the  Ingham  Circuit  Court,  decided  May  3.  1988 
(Docket  No.  80-26205-.^). 
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teachers  in  public  schools."  Even  Michi- 
gan, then,  does  not  command  a  certification 
requirement  for  the  great  majority  of  its 
students,  but  only  for  those  taught  by  their 
parents  at  home." 

IzyiThe  state,  however,  argues  that  the 
proposed  alternative  means  are  more  intru- 
sive upon  the  religious  beliefs  of  the  De- 
Jonges  tnan  the  current  certification  re- 
quirement. We,  however,  do  not  presume 
to  make  that  judgment.  We  believe  that 
the  DeJonges  are  the  best  judges  of  which 
regulations  are  the  most  burdensome  or 
least  intrusive  upon  their  religion.  To  en- 
tertain the  notion  that  eitlier  this  Court  or 
the  state  has  the  insight  to  interpret  the 
DeJonges'  religion  more  correctly  than 
they  is  .'limply  "an  arrogant  pretension."  " 

lagSimilarly,  the  Court  of  Appeals  asser- 
tion that  because  Mark  DeJonge's  beliefs 
would  bar  all  state  interference,  the  certifi- 
catioD  requirement  is  therefore  constitu- 
tional is  incredulous.  First,  the  assertion 
that  the  DeJonges'  beliefs  prohibit  any  and 
all  types  of  state  monitoring  or  guidance  is 
erroneous;     the   DeJonges   have   adminis- 

57.  Dexroii  Schools  SJtort  151  Teaeherx  The  De- 
troit Scv^  December  12.  1989  (public  school 
administrators  admitted  that  most  of  the  open 
teaching  positioos  were  filled  with  nonceniRed 
teachers). 

Sa.  We  acknowledge  that  in  Fellowship  Baptist 
Oiurch  V.  Benton.  815  F.2d  485.  493  (CA  8. 
1987),  the  coun  ruled  that  a  certificatioa  re- 
quirement was  'the  best  means  available  today 
to  satisfy  its  interest  in  the  education  of  its 
children  does  not  violate  plaintiffs'  right  to  the 
free  exercise  of  their  religion.*  Fellowship  Bap- 
tist Church,  supra  at  494.  We  also  note  that  the 
certificaiion  requirement  at  issue  in  Fellowship 
Baptist  Church  is  no  longer  in  place. 

Moreover,  we  are  not  persuaded  by  the  Fel- 
lowship Baptist  Church  analysis,  given  the  prac- 
tices of  nearly  all  states  and  the  reality  that 
certificauon  may  be  adequately  replaced  by  al- 
ternative methods  of  instrucuon.  (Standardized 
testing  and  access  to  educational  matenals.  for 
instance,  are  proven  adequate  alternatives. 
Care  and  Protection  of  Charles,  n.  44  supra  .  399 
Mass.  at  340.  S04  N.E^d  592.)  Which  alterna- 
tive Michigan  utilizes,  if  any.  is  a  matter  of 
legulative  discretion,  but  Michigan  may  not  im- 
pose a  certification  requirement  that  substan- 
tially burdens  the  free  exercise  of  religion  when 
iess  burdensome  altemauve  means  are  avail- 
able. 

Furthermore,  even  if  some  adverse  effects  oc- 
cur  because  of  alternative  means,   the   impor- 
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tered  standardized  tests  and  emphasized  at 
oral  argument  that  they  do  not  object  to 
such  testing."  More  important,  the  consti- 
tution forbids  the  state  to  impose  any  regu- 
lation that  burdens  religion  and  is  not  es- 
sential to  the  fulfillment  of  a  compelling 
state  interest.  Because  teacher  certifica- 
tion does  not  meet  that  constitutional  bur- 
den, the  DeJonges  must  be  e.xempt  from  it 
regardless  of  their  other  religious  views  if 
a  less  burdensome  regulation  may  be  en- 
acted. To  hold  otherwise  would  be  to  sanc- 
tion the  most  intrusive  and  egregious  in- 
fringement of  religious  beliefs  because  an- 
other intrusion,  although  much  less  burden- 
some, also  burdens  a  religious  belief. 

[19]  Furthermore,  the  QoMit  of  Appeals 
erroneotisly  placed  the  burden  of  proof 
upon  the  DeJonges.  The  (^urt  of  Appeals, 
by  requiring  that  the  individual  burdened 
by  governmental  regulation  prove  that  al- 
ternatives exist,  while  at  the  same  time 
accepting  at  face  value  unsubstantiated  as- 
sertions by  the  state,  has  turned  constitu- 
tional jurisprudence  on  its  head.  Our  citi- 
zens need  not  "propose  an  alternative"  to 

tance  of  religious  liberty  outweighs  such  prob- 
lems: 

In  Yoder.  the  Court  implicitly  conceded 
that  the  Amish  children  who  failed  to  attend 
high  school  would  not  receive  the  same  level 
of  intellectual  learning  and.  thus,  that  the 
state's  objective  would  not  be  as  fully  realized 
if  an  exemption  were  given.  The  Couxt  went 
further,  however,  and  held  that  the  resulting 
adverse  effect  upon  the  achievement  of  the 
state's  interest  did  not  unduly  interfere  uhth 
the  fulfillment  of  that  interest.  Thus,  the 
Court  implicitly  held  that  it  was  not  quite 
sufHcient  for  the  sute  to  show  that  an  exemp- 
tion would  impair  its  abiliry  to  fully  achieve 
iu  goals:  an  e.Temption  was  required  even  at 
some  slight  sacrifice  to  the  state's  objectives. 
Yoder.  thus,  stands  for  the  proposition  that 
the  state's  interest  must  be  read  broadly  and 
flexibly  in  determining  whether  that  interest 
could  still  be  Fulfilled  if  an  exemption  were 
granted.'  Sheridan  Rd  Baptut  Church,  n.  29 
supra.  426  Mich,  at  575.  396  N.WJd  373  (Ri- 
ley, J.). 

59.  Madison.  Memorial  and  Remonstrance 
Agaifut  Religious  Assessments,  quoted  in  Ever- 
son.  n  8  supra,  appendix  at  67.  See  also  Thom- 
as, lu  lb  supra,  450  US.  at  714.  101  S.CL  at 
1430. 


60.    See  ns.  6  and  SI. 
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b«  afforded  their  constitutional  liberties. 
Ue,  supra,  455  U.S.  at  257-258,  102  S.CL 
at  1055;  Yodrr.  supra.  406  U.S.  at  233- 
234,  92  S.CL  at  1542.  We  are  persuaded 
that  the  burden  of  proof  correctly  placed  in 
the  instant  case  is  fatal  to  the  state's  certi- 
ficadon  requirement. 

r/ 

In  sum  we  conclude  that  the  historical 
underpinpingspa  of  the  first  Amendment 
of  the  United  States  Constitution  and  the 
case  law  in  support  of  it  compels  the  con- 
clusion that  the  imposition  of  the  certifica- 
tion requirement  upon  the  DeJonges  vio- 
lates the  Free  Exercise  Clause.  We  so 
conclude  because  we  find  that  the  certifica- 
tion requirement  is  not  essential  to  nor  is  it 
the  least  restrictive  means  of  achieving  the 
state's  claimed  interest.  Tlius,  we  reaffirm 
"that  sphere  of  inviolable  conscience  and 
belief  which  is  the  mark  of  a  free  people." 

Weisman,  505  U.S.  at  ,  U2  S.CL  at 

2658,  120  LEi2d  at  484.  We  hold  that  the 
teacher  certification  requirement  is  an  un- 
constitutional violation  of  the  Free  Elxer- 
dse  Clause  of  the  First  Amendment  as 
applied  to  families  whose  religious  convic- 
tions prohibit  the  use  of  certified  instruc- 
tors. Such  families,  therefore,  are  exempt 
from  the  dictates  of  the  teacher  certifica- 
tion requirement. 

Accordingly,  we  reverse  the  DeJonge 
convictions. 

MICHAEL  F.  CAVANAGH.  CJ.,  and 
RILEY  and  ROBERT  P.  GRIFFIN,  concur. 

LEVIN,  Justice,  concurring. 

I  join  in  the  reversal  of  the  convictions 
because  I  agree  with  the  majority  that  the 
state  failed,  to  discharge  its  burden  of 
showing  that  the  teacher  certification  re- 
quirement is  the  least  intrusive  means  of 
discharging  its  interest  in  the  education  of 
the  DeJonge  children. 

I.  The  majoriry's  assertion  ihat  this  Coun  has 
long  held  (hac  (he  consticutton  must  be  inter- 
preted in  light  of  the  intent  and  understanding 
of  its  drafters  seems  to  inject  needlessly,  and 
therefore  gratuitously,  the  original  intent  debate 
into  the  present  controversy.  Given  the  laclc  of 
authority  for  the  majonry's  position,  resort  to 

(7901 


MALLETT.  Justice,  dissenting. 

We  respectfully  dissent  from  the  majori- 
ty opinion.  The  decision  of  the  Court  of 
Appeals  should  be  affirmed. 

I 
The  present  case  requires  this  Court  to 
examine  the  Free  Exercise  Clause  and  the 
cases  that  have  ijopinterpreted  it'  In  Em- 
ployment Div.,  Dep't  of  Human  Re- 
sources V.  Smith,  494  U.S.  872,  881,  110 
S.CL  1595.  1601,  108  L.Ed.2d  876  (1990), 
the  Court  held  that  the  Free  Exercise 
Clause  does  not  relieve  a  person  from  com- 
plying with  valid  or  neutral  laws  of  general 
applicability  simply  because  the  law  is  con- 
trary to  the  claimant's  religious  practice. 
However,  the  CoVirt  noted: 

"The  only  decisions  in  which  we  have 
held  that  the  First  Amendment  bars  ap- 
plication of  a  neutral,  generally  applica- 
ble law  to  religiously  motivated  action 
have    involved    not    the    Free    Exercise 
Clause    alone,    but   the    Free    Exercise 
Qause  in  conjunction  with  other  constitu- 
tional protections,  such  as  ...  the  right 
of  parents,  acknowledged  in  Pierce  v. 
Society  of  Sisters,  268  U.S.  510  [45  S.CL 
571,  69  L-Ed.  1070  (1925)  ]  to  direct  the 
education  of  their  children,  see  Wiscon- 
sin V.  Voder,  406  U.S.  205  [92  S.CL  1526, 
32  L.Ed.2d  15  (1972)  ]."  » 
Thus,  in  the  absence  of  a  "hybrid  situa- 
tion" '  in  which  a  claimant  alleges  a  viola- 
tion of  the  Free  Exercise  Clause  and  an- 
other, recognized  constitutional  protection, 
an  exemption  from  compliance  with  the  law 
will  not  be  granted  as  long  as  the  law  is 
otherwise  valid  and  generally  applicable  to 
aU  segments  of  society.     As  a  result  of 
Smith,  constitutional  challenges  on  the  ba- 
sis of  the  Free  Exercise  Clause  alone  are 
defeated,  because  successful  constitutional 
challenges  turn  on  the  existence  of  another 
recognized  constitutional  righL     The  ma- 
jojjty'sjoi  conclusion  that  the  teacher  certi- 

the  "Founding  Fathers"  suggests  the  substitution 
of  doctrine  for  legal  analysis. 

2.  Smith.    494   U.S.   at   881.    UO  S.Ct.   at    1601. 

3.  /d.  at  382.   110  S.Ct.  at  1602. 
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ficadon  requirement  violates  the  Free  Ex- 
ercise Clause  and  the  DeJonges'  right  to 
direct  the  education  of  their  children  is  a 
significant  expansion  of  Michigan  law  with 
which  we  disagree.  In  Pierce  and  Yoder, 
supra,  the  Court  recognized  parents'  rights 
to  direct  the  religious  education  of  their 
children.  Today,  the  majority  holds  that 
parents  have  a  fundamental  constitutional 
right,  when  coupled  with  the  Free  Exercise 
Clause,  to  direct  the  secular  education  of 
their  children,  as  well.  The  majority's  con- 
clusion, while  not  defensible  under  a  Smith 
analysis,  does  not  withstand  careful  exami- 
nation even  if  one  accepts  the  existence  of 
a  hybrid  situation. 

The  claimants  rely  on  Pierce,  supra,  and 
Meyer  v.  /Nebraska,  262  U.S.  390,  43  S.CL 
625.  67  L.Ed.  1042  (1923),  as  support  for  a 
fundamental  right  to  direct  the  education 
of  their  children  completely  free  of  state 
regulation.  However,  Pierce  and  Meyer 
addressed  the  elimination  of  parental 
choice,  while  the  present  case  deals  with 
the  regulation  of  it.  In  Murphy  v.  Arkan- 
sas, 852  F.2d  1039,  1043  (CA  8,  1988),  the 
court  concluded  that  "recognition  of  such  a 
right  would  fly  directly  in  the  face  of  those 
cases  in  which  the  Supreme  Court  has  rec- 
ogniied  the  broad  power  of  the  state  to 
compel  school  attendance  and  regulate  cur- 
riculum and  teacher  certification."  * 

jjpjlt  is  true  that  at  trial,  the  DeJonges' 
minister  testified  that  his  church  teaches 
that  children  are  given  by  God  to  parents, 
and  that  Scripture  dearly  teaches  that  the 
responsibility  of  educating  children  belongs 
to  the  parents.  Michael  McHugh,  from  the 
Church  of  Christian  Liberty  and  Academy, 
testified  that  the  curriculum  prescribed  by 
his  organization  to  the  DeJonge  children 
included   a   heavy   emphasis  on   character 

4.  The  court  in  Murphy  relied  on  Bd.  of  Ed.  v. 
AlUn.  392  \}S.  236.  245-247.  38  S.CL  192J. 
1927-1923.  20  l_Ed.2d  1060  (1968).  which  sut- 
ed: 

"Since  Pierce,  a  substantial  body  of  case  law 
has  confirmed  the  power  of  the  Sutes  to 
insist  that  attendance  at  pnvate  schools,  if  it  is 
to  satisfy  state  compulsory-attendance  laws, 
be  at  institutions  which  provide  minimum 
hours  of  instruction,  employ  teachers  of  speci- 
fied training,  and  cover  prescnbed  subjects  of 
instruction.     Indeed,  the  State  s  interest  in  os- 
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development  through  Bible  study,  which 
also  permeates  into  the  traditional  subject- 
matter  areas.  It  is  true  that  Mark  De- 
Jonge testified  that  in  contravention  of 
their  faith,  the  certification  requirement 
makes  the  DeJonges  responsible  to  the 
state,  and  not  God,  for  their  children's  edu- 
cation. This  testimony,  the  majority  ar- 
gues, sufficiently  esublishes  that  the 
teacher  certification  requirement  implicates 
directly  the  DeJonges'  right  to  direct  the 
secular  education  of  their  children. 

Pursuant  to  this  finding,  an  examination 
of  the  DeJonges'  free  exercise  claim  re- 
quires this  Court  to  balance  the  respective 
interests  of  the  parties.  In  Sherbert  v. 
Vemer,  374  IT.S.  398,  403,  83  S.CL  1790, 
1793,  10  L.Ed.2d  965  (1963),  the  Court  stat- 
ed that  in  order  for  a  state  regulation  that 
infringes  on  free  exercise  rights  to  remain 
valid,  the  regulation  must  be  justified  by  a 
compelling  state  interest.  The  appropriate 
free  exercise  inquiry  is  whether  govern- 
ment has  placed  a  substantial  burden  on 
the  observation  of  a  religious  belief  or 
practice  and,  if  so,  whether  a  compelling 
governmental  ippsinterest  justifies  the  bur- 
den. Hernandez  v.  Comm  'r  of  Internal 
Revenue,  490  U.S.  680.  109  S.Ct.  2136.  104 
LJM.2d  766  (1989);  Hobbie  v.  Unemploy- 
ment Appeab  Comm,  of  Florida,  480  U.S. 
136,  107  S.CL  1046.  94  LEd.2d  190  (1987); 
Thomas  v.  Review  Bd.,  450  U.S.  707,  101 
S.CL  1425,  67  LEd.2d  624  (1981);  Yoder 
and  Sherbert,  supra;  DSS  v.  Emmanuel 
Baptist  Preschool,  434  Mich.  380.  455 
N.W.2d  1  (1990);  Sheridan  Rd  Baptist 
Church  V.  Dep't  of  Ed..  426  Mich.  462,  396 
N.W.2d  373  (1986).  Under  the  "compelling 
interest  tesL"  the  court  is  required  to  con- 

suring  that  these  standards  are  being  met  has 
been  considered  a  sufficient  reason  for  refus- 
ing to  accept  instruction  at  home,  as  compli- 
ance with  compulsory  education  statutes. 
These  cases  were  a  seruible  corollary  of  Puree 
V.  Society  of  Sisters  [supra  \:  if  the  State  must 
satisfy  its  interest  in  secular  education 
through  the  instrument  of  private  schools,  it 
has  a  proper  interest  in  the  manner  in  which 
those  schools  perform  their  secular  education- 
al function.' 

See   also   State   v.    Faith   Baalist  Church.    207 
Neb.  802.  301   .M.W  2d  571   (1981). 
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duct  a  four-part  inquiry.*  First,  the  defen- 
dants must  prove  that  they  possess  a  sin- 
cerely held  religious  belief.  Yoder,  406 
U.S.  at  215,  92  S.CL  at  1533;  Emmanuel 
Baptist,  434  Mich,  at  392,  455  N.W.2d  1. 
Second,  the  defendants  must  prove  that  the 
state  regulation  imposes  a  burden  on  the 
free  exercise  of  their  belief.  Tony  &  Su- 
san Alamo  Foundation  v.  Secretary  of 
Labor.  471  U.S.  290.  303.  105  S.Ct.  1953. 
1962,  85  L.Ed^  278  (1985);  United  StaUs 
V.  Lee,  455  US.  252,  256-257.  102  S.Ct 
1051,  1054-1055.  71  LJM.2d  127  (1982); 
Emmanuel  Baptist,  434  Mich,  at  393,  455 
N.W.2d  1. 

Once  the  defendants  successfully  estab- 
lish the  first  two  parts  of  the  test,  the 
court  will  bquire  whether  the  state  pos- 
sesses a  compelling  interest  that  justifies 
the  burden  imposed  upon  the  defendants' 
beUefs.  Hobbie,  480  U.S.  at  141-142,  107 
S.Ct  at  1049;  Emmanuel  Baptist,  434 
Midi,  at  395,  455  N.W.2d  1.  Once  a  com- 
pelling interest  is  clearly  established,  the 
majority  would  reqtiire  the  state  to  prove 
that  the  teacher  certification  requirement 
is  the  least  restrictive  means  of  regulation.* 
We  disagree.  In  United  States  v.  Lee, 
supra,  1 304 the  Court  departed  from  the 
"least  restrictive  means"  requirement  Af- 
ter concluding  that  the  government's  inter- 
est in  assuring  mandatory  and  continuous 
participation  in  the  social  security  system  is 
"very  high,"'  the  Court  stated  that  the 
"remaining  inquiry  is  whether  accommo- 
dating the  Amish  belief  will  unduly  inter- 
fere with  fulfillment  of  the  governmental 

5.  W«  have  combined  the  fir«  two  steps  of  the 
compelling  interest  test  w  artictiiated  by  the 
majority.  The  claimant's  btirden  pursuant  to 
the  compelling  interest  test,  as  articulated  by 
this  dissent,  is  consistent  with  the  approach  tak- 
en in  Sheridan  Rd  and  Emmanuel  Baptist,  su- 
pra. 

6.  "Least  restrictive  means'  is  a  requirement  (hat 
evades  an  exacting  definition.  In  Illinois  State 
Bd.  of  Elections  v.  Socialist  Workers  Party.  -UO 
U.S.  173.  18»-189.  99  S.Cl.  983.  992.  59  L.£d.2d 
Z30  (1979).  Justice  Blackmun.  concumng. 
warned  that  we  should  exercise  caution  in  the 
application  of  this  elusive  pnnaple. 

"(L]east  drastic  means'  is  a  slippery  slope 
. . .  (.  and  a|  judge  would  be  unimaginative 
indeed  if  he  could  not  come  up  with  some- 
thing a  little  less  'drastic'  or  a  little  less  're- 
[7921 


interest"  •  Although  the  Court  declined  to 
further  define  "undue  interference."  surely 
it  is  a  less  burdensome  standard  than  the 
"least  restrictive  means"  requirement.' 
Thus,  in  the  present  case,  this  Court  should 
inqtiire  whether  accommodation  of  the  De- 
Jonges'  beliefs  would  unduly  interfere  with 
the  fulfillment  of  the  state's  interest  in 
education. 

The  majority  would  apparently  further 
require  the  regulation  to  be  the  least  re- 
strictive when  compared  with  the  other  for- 
ty-nine states.  Undoubtedly,  we  can  sur- 
vey similar  regulations  utilized  in  our  sister 
states  in  order  to  determine  the  relative 
obtrusiveness  of  our  requirements.  Yet 
the  mere  existence  of  less  restrictive  regu- 
lation in  other  states  tells  us  little  about 
that  state's  success  at  achieving  the  com- 
pelling interest  in  universal  education.  In- 
deed, some  states  may  have  quality  objec- 
tives that  differ  from  those  of  Michigan. 
Regardless,  we  do  not  believe  it  is  neces- 
sary for  the  isojState  to  establish  that  the 
certification  reqtiirement  is  the  least  re 
strictive  means  of  achieving  its  compelling 
interest  in  education. 

The  majority  would  also  require  the  state 
prove  that  "the  means  chosen  be  essential 
to  further  th[e]  interest"  '•  We  disagree. 
In  equal  protection  cases  involving  race 
discrimination,  the  regulation  in  question  is 
presumed  invalid  and  the  court  employs 
strict  scrutiny,  in  which  the  court  asks  if 
the  state  has  a  compelling  interest  and  if 
the  means  chosen  are  essential  to  further 
that  interest"    However,  for  purposes  of 

strictive'  in  almost  any  situation,  and  thereby 
enable  himself  to  vote  to  strike  legislation 
down." 

7.  Id  453  VS.  at  259.  102  S.Cl.  at  1056. 

8.  td  (emphasis  added). 

9.  See  Tribe.  Amencan  Constitutional  Law  (2d 
ed.),  §   14-13.  p.   1261. 

10.  Majonty  op  at  137.  citing  United  States  v.  t^e. 
455  CS.  at  257-258.  102  S.Cl  at   1055. 

11.  See  Palmore  v.  SidotL  466  VS.  429.  432—33. 
104  S.Cl  1879.  1881-1882.  80  L£d.2d  -21 
(1984).  "[Racial]  classincations  are  subject  to 
the  most  exacting  scruuny:  (o  pass  constitution- 
al muster,  they  must  be  justified  by  a  compel- 
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the  FVe€  Exercise  Clause,  this  equal  protec- 
tion inquiry  is  not  a  part  of  the  compelling 
interest  test  adopted  by  this  Court.  Unlike 
the  equal  protection  mquiry,  there  is  no 
presumption  of  invalidity  and  the  claimant 
bears  the  initial  burden.  By  imposing  such 
a  substantial  burden  on  the  state,  the  ma- 
jority's compelling  interest  test  is  specifi- 
cally designed  to  cause  the  state  to  fail. 


II 


Applying  the  compelling  interest  test  to 
the  present  case,  we  reach  several  conclu- 
sions different  from  those  of  the  majority. 
We  agrev;  with  the  majority  that  the  De- 
Jonges  possess  a  sincerely  held  religious 
belief.'*  There  is  suificient  evidence  on  the 
record  for  the  trial  judge  to  conclude  that 
laotthe  DeJonges'  convictions  and  sincerity 
were  beyond  dispute.  In  order  to  meet  the 
second  part  of  the  inquiry,  the  DeJonges 
most  prove  that  the  state  regulation  impos- 
es a  burden  on  the  exercise  of  their  belief. 
A  burden  may  be  found  where  a  state 
''put(s]  substantial  pressure  on  an  adherent 
to  modify  his  behavior  and  to  violate  his 
beliefs. ..."  Thomas,  450  U.S.  at  718,  101 
S-Ct  at  1432.  Stated  in  another  manner, 
"[t]he  question  is  whether  the  'affected 
individuals  [would]  be  coerced  by  the  Gov- 
ernment's action  into  violating  their  reli- 
gious beliefs  ...  [or  whether]  governmen- 
tal action  [would]  penalize  religious  activity 
by  denying  any  person  an  equal  share  of 
the  rights,  benefits,  and  privileges  enjoyed 
by  other  citizens.'  "  Emmanuel  Baptist, 
434  Mich,  at  393,  455  N.W.2d  1,  quoting 
Lyng  v.  Northwest  Indian  Cemetery  Pro- 
Uctive  Ass'n,  485  U.S.  439,  449,  108  S.Ct. 
1319.  1325,  99  LJ:d.2d  534  (1988). 


B 

Because  the  DeJonges  met  their  burden 
regarding  the  first  two  parts  of  the  compel- 
ling govemmenui  interest  and  (hey  must  be 
'aecessary  . . .  lo  ihe  accomplishment'  of  their 
legttimst:  purpose. ..."  See  also  McLaughlin  v. 
norida.  379  MS.  184.  196.  85  S.Ct.  283.  290-291. 
13  LEdad  222  (1964);  Uvtnt  v.  Vtrttnui.  388 
US.  1.  11.  87  S.Cl  1817.  1823.  18  l_Ed.2d  1010 
(1967). 
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ling  interest  test,  the  reviewing  court  must 
be  satisfied  that  the  sute  possesses  a  com- 
pelling interest  that  justifies  the  burden 
imposed  upon  the  DeJonges'  religious  be- 
liefs. In  Prince  v.  Massachusetts,  321  U.S. 
158,  166,  64  S.CL  438,  442,  88  LEd.  645 
(1944),  the  Court  indicated  the  relative  im- 
portance of  the  state's  interest  in  the  wel- 
fare of  children. 

'T.TJhe  family  itself  is  not  beyond  regu- 
lation in  the  public  interest,  as  against  a 
claim  of  religious  liberty:  Reynolds  v. 
United  States,  98  U.S.  145  [25  hJA.  244 
(1878)];  Davis  v.  Season,  133  U.S.  333 
[10  S.CL  299,  33  L.Ed.  63-7  (1890)  ].  And 
neither  rights  of  religion  nor  rights  of 
parenthood  are  beyond  limitation.  Act- 
ing to  guard  the  general  interest  in 
youth's  well  being,  the  .state  as  parens 
patriae  may  restrict  the  paignt'swi  con- 
trol by  requiring  school  attendance,  regu- 
lating or  prohibiting  the  ':hild'3  labor  and 
in  many  other  ways." 

The  majority  concludes  that  "the  state's 
interest  is  simply  the  certification  require- 
ment of  the  private  school  act,  not  the 
general  objectives  of  compulsory  education. 
The  interest  the  state  pursues  is  the  man- 
ner of  education,  not  its  goals." "  We 
disagree. 

We  believe  that  the  slate  possesses  a 
compelling  interest  in  education.  The  ma- 
jority properly  notes  the  importance  of  edu- 
cation to  the  vitality  of  our  state  and  na- 
tion, and  it  is  unnecessary  to  reiterate 
those  sentiments.'*  The  sutements  ex- 
pressed by  the  majority  lead  an  objective 
reader  to  conclude  that  the  state's  interest 
in  this  case  is  the  universal  education  of 
school-age  children,  and  not  the  certifica- 
tion requiremenL  The  certification  re- 
quirement is  an  effective  means,  chosen  by 
the  state  to  achieve  its  interest  in  the  edu- 
cation of  school-age  children.  In  fact,  the 
certification  requirement  ensures  that  edu- 
cators possess  a  minimal  level  of  competen- 

12.  Majonty  op.  at   135-136. 

13.  Majonty  op  at   139. 


14.     Majonty  op  at    139.  n.  43. 
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ej  before  they  may  take  on  the  task  of 
preparing  our  children  for  their  future  en- 
dearors.  As  Justice  Boyle  noted  in  Sheri- 
dan Rd,  426  Mich,  at  50d-510,  396  N.W.2d 
373: 

"The    teacher    certification     require- 
ments are  essentially  prophylactic  in  na- 
'  tare.    CertificaCion  does  not  g;uarantee 
that  a  person  will  be  an  effectdre  teacher, 
hot  it  increases  the  probability  that  a 
teacher  will  be  competent    Therefore, 
the  certification  requirements  help  pre 
vent  children  from  being  exposed  to  un- 
qaaliflc-d  teachers."    (Boyle,  J.,  concur- 
ring). 
taogForthermore,  although  correctly  observ- 
ing that  the  Court  may  not  recharacterize 
the  defendants'  beliefs,  the  majority  offers 
DO  iupport  for  what  is  actually  the  crux  of 
itr  argument — that  is,  that  this  Court  has 
the  authority  to  recharacterize  the  nature 
of  the  state's  interest  as  the  "manner  of 
education."  '*    Nor,  of  course,  is  there  any 
support  in  deasions  from  the  United  States 
Supreme  Court  for  the  even  more  remarka- 
ble proposition  that  the  state's  interest  is 
not  in  "ensuring  that  the  goals  of  compul- 
sory education  are  met,  because  the  state 
does  not  contest  that  the  DeJonges  are 
succeeding  at  fulfilling  such  aims."  '*    To 
conclude  that  the  state  is  without  authority 
to  protect  all  of  the  children  within  its 
boundaries  unless  it  can  prove  that  a  given 
parent  is  not  satisfying  the  state's  interest 

IS.    Majority  op  at  139. 
14.    Majority  op  at  139. 

17.  Majority  op  at  138,  citing  Wtst  Virginia  Bd.  of 
Ed.  V.  Bamene.  319  U.S.  624.  629.  63  S.CL  1178, 
1181.  87  L.U.  1628  (1943).  If.  in  fact,  thii 
inquiry  was  a  pare  of  the  compelling  interest 
test,  the  conduct  or  actions  being  regulated 
would  (tu'eaten  the  safety  or  welfare  of  the  state. 

18.  The  language  excerpted  by  the  majority  and 
relied  upon  for  this  conclusion  is  dicta.  Bar- 
nette  is  ai  guably  a  free  speech  case  that  margin- 
ally implicates  the  Free  Exercise  Clause.  At 
issue  in  Bamette  was  the  consutuiionality  of  a 
resolution  requiring  students  to  salute  the  flag 
and  recite  the  Pledge  of  Allegiance.  The  Court 
suced: 

It  is  now  a  commonplace  that  censorship 
or  suppression  of  expression  of  opinion   is 
tolerated  by  our  Constitution  only  when  the 
[7941 


is  to  radically  alter  the  relationship  be- 
tween the  Legislattire  and  the  Court  Such 
a  result  it  might  be  noted,  would  assuredly 
offend  the  Founding  Fathers. 

The  majority  would  require  the  state  to 
prove  that  its  compelling  interest  is  "truly 
compelling,  threatening  the  safety  or  wel- 
fare of  the  state  in  a  clear  or  present 
manner."  "  However,  such  a  requirement 
is  untenable.  West  Virginia  Bd.  of  Ed.  v. 
BametU,  319  US.  624,  63  S.Ct  1178,  87 
LJkL  1628  (1943),  is  not  authority  for  hold- 
ing that  the  Free  Exercise  Clause  requires 
the  state  to  prove  that  the  parent's  right 
threatens  the  state  in  a  clear  and  present 
manner."  In  Sherbert  v.  Verner,  374 
j^U.S.  at  403,  83  S.Ct  at  1793,  the  Court 
utilized  the  "de^ar  and  present  manner" 
language  in  an  effort  to  categorize  its  prior 
decisions  in  which  it  rejected  free  exercise 
chaJlenges  to  government  regulation. 
"The  conduct  or  actions  so  regulated  have 
invariably  posed  some  substantial  threat  to 
public  safety,  peace  or  order."  '*  Simply 
because  the  Court  in  Sherbert  used  this 
language  to  categorize  those  decisions  in 
which  state  regulation  was  upheld,  it  does 
not  necessarily  follow  that  in  all  cases 
thereafter  a  threat  to  the  safety  or  welfare 
of  the  state  is  required  in  order  for  a  free 
exercise  challenge  to  be  rejected.  Most 
importantly,  this  Court  has  not  expressly 
adopted  a  "clear  and  present  manner"  re- 
quirement in  association  with  the  compel- 

expression  presents  a  clear  and  present  dan- 
ger of  action  of  a  kind  the  State  is  empowered 

to  prevent  and  punish To  susuin  the 

compulsory  flag  salute  we  are  required  to  say 
that  a  Bill  of  Rights  which  guards  the  individ- 
ual's right  to  speak  his  own  mind,  left  it  open 
to  public  authorities  to  compel  him  to  utter 
what  IS  not  in  his  mind."  Id.  319  MS.  at  633- 
634.  63  S.Ct  at  1183. 

The  "clear  and  present  danger"  test  is  an  his- 
toric and  important  part  of  free  speech  jurispru- 
dence. Sec  Sckenck  v.  United  States.  249  VS. 
47.  39  S.Cl  247.  63  l_Ed.  470  (1919);  Abrams  v. 
United  Slates.  250  US.  616.  40  S.CL  17.  63  L-Ed. 
1173  (1919):  Citlow  v.  Sew  York.  268  \iS.  652. 
45  S.Cl  625.  69  LEd.  1138  (1925):  Dennis  v. 
United  States,  341  VS.  494.  71  ^.Cl.  857.  95 
L-Ed.  1 137  (1951).  The  "dear  and  present  dan- 
ger' inquiry  represents  an  approach  to  free 
speech  issues  that  is  inapplicable  to  our  present 
Free  Exercise  Clause  inquiry. 

19.     Id 
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ling  interest  test,  and  such  an  expansion  is 
unwarranted  here. 


Finally,  this  Court  must  inquire  whether 
accommodating  the  DeJonges'  religious  be- 
liefs would  unduly  interfere  with  fulfill- 
ment of  the  state's  interest  in  education. 
The  private,  denominational,  Uipand  paro- 
chial schools  act"  provides  a  basic  pro- 
nouncement regarding  teachers'  qualifica- 
tions. Pursuant  to  the  act,  a  teacher  must 
hold  a  "certificate  such  as  would  qualify 
him  or  her  to  teach  in  like  grades  of  the 
public  schools  of  the  sUte  —  "  "  The  ex- 
press intent  of  the  act  is  to  institute  qualifi- 
cations for  teachers  that  employ  the  same 
standard  as  that  provided  by  the  general 
school  laws  of  the  state."  Thus,  in  order 
to  ascertain  the  minimum  qualifications  for 
certification  in  nonpublic  schools,  it  is  es- 
sential to  examine  the  requirements  for 
certification  in  the  public  schools. 

The  Legislature  charged  the  State  Board 
of  Education  with  the  duty  of  determining 
the  requirements  and  issuing  all  licenses 
and  certificates  for  teachers."  The  majori- 
ty asserts  that  Michigan  "does  not  com- 
mand a  certification  requirement  for  the 
great  majority  of  its  students,  but  only  for 
those  taught  by  their  parents  at  home."  •* 
We  disagree. 

The  Legislature  has  issued  a  directive  to 
the  various  local  school  boards  of  the  state. 
Because  this  directive  implicates  the  quali- 
fications for  teachers  in  the  public  schools, 
it  is   applicable  to   the  qualifications   for 

20.  M.CL.  §§  388.55 1-388 J55.  388.557-388.558: 
MJSJL  §§   15.1921-15.1925.  15.1927-15.1928. 

21.  M.C.L.  §  388J53:    M.SA.  §  15.1923. 

22.  M.CJ-  §  388 J51:    M.SA.  §  15.1921. 

23.  See   M.CL.    §  380.1531:    M.SA.   §  15.41531. 

24.  Slip  op  at  35-36. 

23.    M.C.U  §  380.1233;    MSJi.  §  15.41233. 

26.  M.CL  §  380.1233(3):  MSJ>.  §  15.41233(3). 
provides  an  excepoon  for  vocauoaal  insxructors. 
Through  June  30.  1995.  ihe  local  school  board 
may  renew  an  annual  vocational  auihorlration 
of  a  noncertified  vocational  initructor.  provided 
that  the  instructor  is  enrolled  and  completing 
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teachers  in  nonpublic  schools.  See  M.CL. 
§  388.553;  .M.SjV.  §  15.1923.  The  Legisla- 
ture has  expressly  stated  that  local  school 
boards  shall  not  permit  instruction  by  a 
teacher  who  does  not  possess  a  valid  teach- 
ing certificate."  If,  in  fact,  such  an  indi- 
vidual is  teaching  within  the  district.  |  nithe 
state  board  must  be  immediately  notified.'* 
However,  the  certification  requirement  is 
not  "absolute."  Subject  to  the  availability 
of  a  certified  teacher,"  a  local  school  board 
may  engage  a  noncertified  instructor  to 
teach  computer  science,  a  foreign  lan- 
guage, mathematics,  biology,  chemistry, 
engineering,  physics,  or  robotics  to  stu- 
dents in  grades  nine  through  twelve."  The 
noncertified  .teacher  must  possess  a  bache- 
lor's degree,  major  in  or  possess  a  gradu- 
ate degree  in  the  field  of  specialization  to 
be  taught,  and  have  two  years  of  occupa- 
tional experience  in  the  field  to  be  taught. 
If  the  instructor  intends  to  teach  for  more 
than  one  year,  then  the  instructor  must 
pass  a  basic  skills  examination  and  a  sub- 
ject area  examination.  Thus,  the  certifica- 
tion requirement  has  not  been  abandoned 
for  the  majority  of  teachers,  and  the  Legis- 
lature has  added  an  element  of  flexibility  to 
the  requirement  in  order  to  attract  quali- 
fied individuals  to  teach  high  school  stu- 
dents specialized  fields  of  study. 

The  State  Board  of  Education  also  estab- 
lished a  set  of  exceptions  within  which  a 
person  may  be  qualified  to  teach  without  a 
valid  teacher's  certificate.  Under  the  State 
Board  of  Education's  Teacher  (Certification 
Cx>de,"  in  addition  to  possessing  a  teaching 
certificate,**  a  person   with   "vocaponaljij 

credit  in  an  approved  vocational  teacher  prepa- 
ration program,  and  that  the  instruaor  has  a 
program  on  file  with  the  employing  school  dis- 
trict, the  educational  institution,  and  the  Depan- 
ment  of  Education. 

27.  See     M.CL     §  380.1233b:      M.S-A..     §  15.- 
41233(2). 

28.  M.CL  §  380.1233b:    M.S.A.  §   15.41233(2). 

29.  1989  AACS.  R  390.1101  et  seq. 

3a     "  'Michigan  teaching  certificate'  means  any  of 
the  following-. 


"(i)  A  permanent  cenificaie. 
"(ii)  A  life  certificate. 
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authorization"  *'  or  a  "special  permit"  "  is 
authorized  to  teach  in  the  public  schools. 
The  state  board  issues  three  types  of 
special  permits:  full-year  special  permits," 
substitute  perynitsgu"  and  emergency  per- 
mits. Emergency  permits  are  issued  as 
foQows: 

"In  emergency  situations  and  on  rec- 
ommendation of  the  superintendent  of  a 
local  or  intermediate  school  district,  the 
state  board  may  issue  a  permit  for  a 
candidate  with  reasonable  qualiTications 
•if  a  candidate  who  meets  the  require- 
ments for  obtaining  a  substitute  permit 
or  a  full-year  permit  is  not  available  and 
if  failure  to  authorize  this  emergency 
permit  will  deprive  children  of  an  edu- 
cation.   The  permit  shall  be  issued  for  a 
specific  period  of  time  under  emergency 
circumstances.    A  labor  dispute  is  not  an 
emergency  circumstance."    1989  AACS, 
R  390.1145. 
Amicus  curiae  State  Board  of  Education 
submits  that  since  January  of  1987,  it  has 
adopted  a  uniform  policy  regarding  emer- 
gency permits.     Pursuant  to  this  policy, 
candidates  for  a  permit  have  "reasonable 
qualificadons"  if  they  possess  a  bachelor's 

'(iii)  A  provisional  certificate. 
'(iv)  An  occupational  education  certificate. 
*(v)  A  continuing  certificate. 
*(vi)  A  professional  education  certificate. 
*(vii)  A  temporary  or  full  vocational  autfaori- 
xatioo.' 
•      1989  AACS.  R  390.1101(f). 

31.  Tocadonal  authorization*  is  actually  includ- 
ed within  the  definition  of  "Michigan  teaching 
certificate.'  1989  AACS,  R  390.110l(fKvti). 
However,  because  the  Teacher  Certification 
Code  provides  separate  guidelines  for  its  appli- 
cadon  and  issuance.  I  have  chosen  to  note  its 
existence  independently  of  the  teacher  certifi- 
cate. See  1989  AACS.  R  390.1162;  1987  AACS. 
R  390.1165. 

32.  1989  AACS.  R  390.1141  to  390.1143:  R  390- 
114S  to  390.1146. 

33.  '(1)  A  full-year  special  permit  shall  be  issued 
when  a  properly  certificated  teacher  is  unavail- 
able for  a  regular  teaching  assignment. 

'(2)  An  application  for  a  full-year  special  per- 
mit shall  contain  evidence  that  the  candidate 
has  completed  120  semester  hours  of  satisfacto- 
ry college  credit,  as  defined  in  R  390.1141  in- 
cluding IS  semester  hours  of  appropriate  pro- 
fessional education  credit. 

(7961 


degree.  Thus,  upon  a  finding  by  the  local 
school  board  that  another  instructor  is  "un- 
available" and  that  failure  to  authorize  the 
permit  will  result  in  the  deprivation  of  edu- 
cation, any  person  who  has  earned  a  bache- 
lor's degree  may  obtain  an  emergency  per- 
mit to  teach. 

Clearly,  an  element  of  flexibility  and  ac- 
commodation ahready  exists  within  this 
statutory  and  administrative  framework 
for  teacher  certification.  Certification  is 
required  of  teachers  in  the  majority  of  cir- 
cumstances. However,  pursuant  to  statu- 
tory authority  and  the  Teacher  Certifica- 
tion Code,  several  exceptions  exist  in  which 
uncertified  persons  may  nonetheless  be 
qualified  as  instructors.  The  requirements 
under  these  exceptions,  whfle  not  particu- 
larly stringent,  operate  as  the  minimum 
I  n4qualifications  a  person  must  possess  in 
order  to  teach.  Any  attempt  to  further 
reduce  these  minimum  qualifications,  or  to 
allow  parents  without  them  nonetheless  to 
teach  their  children,  will  increase  the  possi- 
bility that  students  will  not  be  properly 
taught  and  thus  not  properly  learn  as  much 
as  they  should,  thereby  causing  the  state  to 

"(3)  A  full-year  special  permit  is  valid  for 
teaching  in  the  grades  or  subjects  or  grade  and 
subjects  specified  on  the  permit  until  June  30  of 
the  school  year  for  which  the  permit  is  issued. 

*(4)  A  full-year  special  permit  will  be  re- 
newed when  evidence  is  presented  that  a  person 
has  completed  6  semester  hours  of  satisfaaory 
additional  credit  applying  on  requirements  for 
regular  certiftcation  and  that  a  properly  certi- 
fied teacher  is  unavailable  for  a  regular  teach- 
ing assignmenL*     1989  AACS.  R  390.1142. 

34.  *(1)  An  application  for  a  substitute  permit 
shall  conuin  evidence  that  the  candidate  has 
completed  not  less  than  120  semester  hours  of 
satisfactory  credit  in  an  approved  teacher  prepa- 
ration program,  which  shall  include  a  minimum 
of  6  semester  hours  of  professional  educauon 
crediL  Persons  who  are  currently  enrolled  in 
an  approved  teacher  preparation  program  will 
be  considered  to  have  met  the  6-semester-hour 
requirement. 

"(2)  A  substitute  permit  is  valid  for  teaching 
on  a  substitute  basis  for  a  maximum  of  ISO  days 
during  any  school  year.  Teaching  on  a  substi- 
tute basis  m<:ans  leaching  when  the  regular  cer- 
tificated learner  is  temporanly  absent.  Such 
permit  is  not  valid  for  any  regular  or  extended 
teaching  assignment. 

'(3)  A  substitute  permit  is  renewable  each 
year.-     1989  AACS.  R  390.1143. 
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faQ  to  achieve  its  compelling;  interest  to 
educate. 

Similarly,  any  alternative  to  the  certifica- 
tion requirement,  such  as  standardized 
testing,  would  fail  to  adequately  ensure 
that  the  state's  interest  is  being  pursued 
vigorously  In  Sheridan  Rd,  426  Mich,  at 
484.  396  N.W^d  373.  Chief  Justice 
WOliams  concluded  that  standardized  test- 
ing is  not  an  acceptable  alternative  to 
teacher  certification. 

"[Standardized  testing]  is  an  inade- 
quate substitute  because  deficiencies  in 
teaching  would  be  discovered  only  after 
the  damage  has  occurred.  State  v. 
Shaver,  294  N.W.2d  883  (ND,  1980). 
Further,  we  are  not  persuaded  that  test- 
ing would  guarantee  less  intrusion  by 
the  state  into  the  functioning  of  the  pri- 
vate schools." 

Although  the  majority  of  our  sister 
states  have  statutory  authority  permitting 
home  schools,  Michigan  is  not  alone  in  re- 
quiring teacher  certification.  Alabama  ex- 
empts a  chOd  from  compulsory  attendance 
if  the  chfld  receives  "instruct(ion]  by  a  com- 
petent private  tutor  for  the  entire  length  of 
the  school  term  in  every  scholastic 
year "  **  However,  a  competent  pri- 
vate tutor  is  a  person  who  is  certified.** 
California  also  grants  an  exemption  from 
compulsory  attendance  where  the  child  is 
engaged  in  a  structured  tutoring  pro- 
gram." Once  again,  the  tutor  must  pos- 
sess valid  state  |  jiicertification.  Finally, 
Kansas  only  exempts  a  child  from  compul- 
sory attendance  where  the  child  attends  a 
"private,  denominational  or  parochial 
school."  »  In  StaU  v.  Lovrry,  191  Kan. 
701,  383  P.2d  962  (1963),  the  Kansas  Su- 
preme Court  held  that  a  home  school  is  not 
the  equivalent  of  a  private,  denominational, 
or  parochial  school  The  court  also  held 
that  home  instruction  does  not  meet  the 
requirements  of  the  compulsory  school  at- 
tendance laws.  In  re  Sawyer,  234  Kan. 
436.  672  P.2d  1093  (1983);  StaU  v.  Garber, 
197  Kan.  567.  419  P.2d  896  (1966).  app.  dis. 

3S.     AJa  Code   16-2&-3. 
34.    Ala  Code  16-28-5. 
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389  U.S.  51.  88  S.CL  236.  19  LJEd.2d  50 
(1967). 

Ill 
We  have  examined  the  claims  of  the  De- 
Jonges  and  the  state  pursuant  to  the  com- 
pelling interest  tesL  After  careful  review 
and  balancing  of  the  respective  interests, 
we  have  determined  that  the  state  possess- 
es a  compelling  interest  in  the  universal 
education  of  its  children  and  that  the  certi- 
fication requirement  is  an  effective  means 
of  achieving  this  interest.  Fhirther,  accom- 
modation of  the  DeJonges'  religious  beliefs 
would  unduly  interfere  with  the  state's  ful- 
fillment of  its  interest  in  education.  Ac- 
cordingly, the  DeJonges'  convictions  and 
the  (3ourt  of  Appeals  decision  should  be 
affirmed. 

BRICKLEY  and  BOYLE,  JJ.,  concur. 


37.     See  Cil  Ed  Code  48224. 


38.    lOui  Sui  Ann  72-1 1 1  UaX2). 
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jiisPEOPLE  of  the  Stale  of  Michigan. 
Plaintiff-Appellee. 


John  and  Sandra  BENNETT. 

Defendants-Appellants. 

(After  Remand). 

Docket  No.  91480. 

Calendar  No.  4A.  Nov.  Term.  1992. 

Supreme  Court  of  Michigan. 
Argued  Nov.  10,  1992. 
Decided  May  25.  1993. 

Parents  were  convicted  of  four  counts 
of  failing  to  send  their  children  to  school  in 
violation  of  compulsory  education  law  by 
the   35th    District   Court,   John    E.    Mac- 
Donald,  J.  Parents  appealed.    The  Circuit 
Court,  Wayne  County,  Richard  P.  Hatha- 
way,  J.,    affirmed.     Parents   applied   for 
leave  to  appeal.     The  Court  of  Appeals 
denied  leave.    In  lieu  of  granting  leave  to 
appeal,  the  Supreme  Court,  remanded  to 
Court  of  Appeals  for  consideration  on  leave 
granted.     On  remand,  the  Court  of  Ap- 
peals, 179  MichJ^pp.  225.  449  N.W.2d  899, 
affirmed.    Parents  moved  for  leave  to  ap- 
peal.   The  Supreme  Court,  436  Mich.  875. 
461  N.W.2d  365,  again  remanded  to  Court 
of  Appeals   for  reconsideration.     On   re- 
mand, the  Court  of  Appeals,  188  Mich-App. 
447,  470  N.W.2d  433,  affirmed.     Parents 
again  applied  for  leave  to  appeal.     The 
Supreme  Court,  Brickley,  J.,  granted  leave 
and  held  that:    (1)  parents  did  not  have 
fundamental  right  requiring  strict  scrutiny 
under   Fourteenth    Amendment   to   direct 
their  children's  secular  education  free  from 
reasonable  regulation;    (2)  under  minimal 
scrutiny  test,  parents  failed  to  show  unrea- 
sonableness of  certified  teaching  require- 
ment;   and  (3)  parents   were   entitled,  as 
administrators  of  private  home  school,  to 
hearing  as  provided  by  Private  and  Paro- 
chial  Schools   Act   to   determine   whether 
their  home  school  met  requirements  of  Act 
before  they  could  be  prosecuted  for  failing 
to  send  their  children  to  school  in  violation 
of  compulsory  education  laws. 

Convictions  vacated. 
(7521 


Levin,  J.,  concurred  and  filed  opinion 
joined  by  Michael  F.  Cavanagh,  J. 

Boyle,  J.,  filed  opinion  concurring  in 
part  and  dissenting  in  part. 

Riley,  J.,  filed  opinion  concurring  in 
part  and  dissenting  in  part. 


1.  Constitutional  Law  <S=278.S(1) 
Schools  <^160 

Parents  do  not  have  fundamental  right 
to  direct  their  children's  secular  education 
free  of  reasonable  regulation  requiring  ap- 
plication of  strict  scrutiny  standard  under 
Fourteenth  Amendment;  on  contrary,  state 
may  reasonably  regulate  education,  includ- 
ing imposition  of  teacher  certification  and 
curricular  requirements  on  home  school 
programs,  in  order  to  advance  legitimate 
interest  of  compulsory  education.  U.S.C.A.. 
ConstAmend.  14. 

2.  Constitutional  Law  «=84.5<3) 

State's  interference  with  parents'  right 
to  direct  their  children's  education  deserves 
strict  scrutiny  only  within  context  of  First 
AmendmenL    U.S.C.A.  Constu\jnend.  1. 

3.  Constitutional  Law  <5=»278.5(1) 

State's  teacher  certification  require- 
ment for  home  schools  had  only  to  satisfy 
minimum  scrutiny  test,  rather  than  strict 
scrutiny  test  for  purposes  of  Fourteenth 
Amendment  analysis  due  to  absence  of  fun- 
damental right  on  part  of  parents  to  direct 
children's  education  under  all  circum- 
stances.   U.S.C.A.  ConsLAmends.  1.  14. 

4.  Constitutional  Law  <£=278.5(1,  2.1) 

State  has  legitimate  interest  for  pur- 
pose of  analysis  under  Fourteenth  Amend- 
ment in  seeing  that  all  children  within  its 
borders  are  properly  educated  and  in  ensur- 
ing minimum  competence  of  those  entrust- 
ed to  teach.     U.S.C.A.  Const-Amend.   14. 

5.  Constitutional  Law  «=>251J 

Under  second  part  of  minimal  scrutiny 
test  under  Fourteenth  Amendment,  state 
law  prevails  if  it  is  in  any  way  reasonably 
related  to  sute's  interest;  such  relation- 
ship is  not  difficult  to  esublish  because 
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challenge  fails  if  relationship  is  at  least 
debatable.     U.S.CA.  ConsCAmend.  14. 

6.  Constitutional  Law  ®3278.5<1) 
Schools  «=160 

Teacher  certification  requirement  for 
home  schoob  is  not  unreasonable  in  rela- 
tionship to  state's  legitimate  interest  in  see- 
ing that  all  children  within  its  borders  are 
properly  educated  and  in  ensuring  mini- 
mum competence  of  those  entrusted  to 
teach  for  purpose  of  Fourteenth  Amend- 
ment analysis;  teacher  certification  can 
measure,  and  to  some  extent  ensure,  mini- 
mam  qualifications  of  each  teacher. 
U^S.CjL  Const-Amend.  14. 

7.  Constitutional  Law  «=251-a 

Unlike  strict  scrutiny  test,  reasonable 
regulation  standard  does  not  require  least ' 
intrusive    or  •  most    creative    regulatory 
scheme.    U.S.CjL  Const-Amend..  14.    - 

8.  Schools  '3=160 

Home  school  parents  were  entitled  to 
administrative  hearing  to  determine  wheth- 
er their  home  school  complied  with  Private 
and  Parochial  Schools  Act  before  they 
could  be  prosecuted  for  fafling  to  send 
their  children  to  school  in  violation  of  com- 
pulsory education  laws;  if  parents  could  be 
prosecuted  for  failure  to  comply  with  cer- 
tain provisions  of  the  Act,  there  was  no 
reason  why  all  of  Act's  provisions  would 
not  apply  to  parents,  including  provision 
requiring  hearing  before  state  may  close 
nonpubUc  school.  M.C.LA.  §§  380.1561(1), 
(3Ka).  388.554. 

9.  Schoob  <s=l60 

To  be  valid,  home  school  must  meet 
requirements,  of  private  and  parochial 
schoob  act.  M.C.L.A.  §§  380.1166(1).  380.- 
1532(1),  380.1561(1),  (3Ka),  388.551,  388.554. 

10.  Schools  <s=160 

Where  home  schoob  are  involved,  once 
state  superintendent  determines  that  home 
school  b  not  in  compliance  with  Private  and 
Parochial  Schools  Act,  and  that  school  is 
closed,  superintendent  has  duty  to  notify 
relevant  school  dbtrict's  attendance  offi- 
cer; at  thb  point,  attendance  officer  may 
initiate  criminal  proceedings  against  par- 
ents  for  failing  to  send  their  children  to 
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school  in  violation  of  compubory  education 
bws.  M.C.L.A.  §§  380.1166(1),  380.1532(1), 
380.1561(1),  (3)(a),  388.551,  388.554. 

11.  Schools  <s=160 

Before  home  school  parents  can .  be 
prosecuted  under  compubory  education 
bws  for  faQing  to  send  their  children  to 
school,  it  must  first  be  determined  that 
involved  home  school  does  not  meet  re- 
quirements of  Private  and  Parochial 
Schools  Act.  M.C.L.A.  §§  380.1166(1),  380.- 
1532(1).  380.1561(1),  (3Xa),  388.551,  388.554. 

12.  Schools  0=160 

Home  school  of  parents-  was  school 
under  Private  and  Parochial  Schoob  Act 
until  hearing  produces  determination  to 
contrary.  M,C.L_A.  §§  380.1166(1),  380.- 
1532(1),  380.1561(1),  (3Xa).  388.551,  388.554. 


•|ji»John  D.  O'Hair,  Pros.  Atty.,  County  of 
Wayne,  Timothy  A.  Baughraan,  Chief  of 
Research,  Training  and  Appeab,  Olga  Ag- 
nello,  Asst.  Pros.  Atty.,  Detroit,  for  plain- 
tiff-appellee in  No.  91480. 

Christopher  J.  Klicka,  Michael  P.  Farris, 
Home  School  Legal  Defense  Assn.,  Paeoni- 
an  Springs,  VA,  David  A.  Kallman,  Kail- 
man  &  Cropsey,  Lansing,,  for  defendants- 
appellants  in  Nos.  91479  and  91480. 

Frank  J.  Kelley,  Atty.  Gen.,  Thomas  L. 
Casey,. Sol.  Gen.,  Counsel  of  Record,  Paul 
J.  Zimmer,  AssL  Atty.  Gen.,  for  amicus 
Michigan  State  Bd.  of  Educ.  in  Nos.  91479 
and  91480. 

Mark  Brewer,  (Cooperating  Atty.  for  Pro- 
posed amicus  curiae  ACLU  Fund  of  Michi- 
gan, Detroit,  Paul  Denenfeld,  Legal  Di- 
rector, ACLU  Fund  of  Michigan,  Detroit, 
for  amicus  curiae  brief  of  ACLU  Fund  of 
Michigan  in  support  of  reversal  on  the 
First  Amendment  Issue  in  DeJonge  in  Nos. 
91479  and  91480. 

BRICKLEY,  Justice. 

The  bsue  before  us -is  whether,  in  a 
challenge  not  involving  religious  convic- 
tions, a  teacher  certiTication  requirement 
for  home  schools  violates  a  parent's  right 
to  direct  a  child's  education  under  the  Four- 
teenth Amendment.    The  Bennetts,  in  chal- 
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lenging  Ch«  requirements,  are  claiming  that 
their  Fourteenth  Amendment  right  to  di- 
rect the  education  of  their  children  should 
be  classified  as  a  "fundamental  right," 
thus  making  it  impervious  to  the  minimal 
scrutiny  due  process  [jutest.  The  state 
contends  that  the  Court  of  Appeals  proper- 
ly applied  the  minimal  scrutiny  test  and 
that  the  requirement  was  constitutionally 
justifiable.  The  defendants  also  claim  that 
Michigan's  compulsory  education  law,  as 
applied,  violated  their  statutory  and  due 
process  rights  because  they  were  prosecut- 
ed without  an  administrative  hearing  to 
determine  whether  they  were  in  compliance 
with  the  private  and  parochial  schools  act 
For  the  reasons  that  follow,  we  hold  that 
a  parent's  Fourteenth  Amendment  right  to 
direct  a  child's  education  is  not  one  of  those 
rights  described  by  the  United  States  Su- 
preme Court  as  fundamental,  and,  thus,  the 
strict  scrutiny  test  is  unwarranted.  We 
further  hold  that  the  defendants  were  enti- 
tled under  the  statute,  as  administrators  of 
a  private  home  school,  to  the  hearing  pro- 
vided by  the  private  and  parochial  schools 
act  before  they  could  be  prosecuted  as  par- 
ents who  failed  to  send  their  children  to 
school  in  violation  of  the  compulsory  edu- 
cation laws.  As  a  result,  we  vacate  the 
defendants'  convictions  and  order  the  state 
superintendent  to  conduct  a  hearjng  to  de- 
termine if  the  defendants'  home  school  sat- 
isfies Michigan  law. 

I 
John  and  Sandra  Bennett  and  their  four 
chfldren,  Scott,  Erika,  Jason,  and  Krista, 

I.    Michigan's  compulsory  school  attendance  law 
provides: 

(E]very  parent,  guardian,  or  other  person  in 
this  state  having  control  and  charge  of  a  child 
from  the  age  of  6  to  the  child's  sixteenth 
binhday,  shall  send  that  child  to  the  public 
schools  during  the  entire  school  year.  The 
child's  attendance  shall  be  continuous  and 
consecutive  for  the  school  year  fixed  by  the 
school  district  in  which  the  child  is  enrolled. 
[M.C1_§  380.1561(1):  M.SJL  §  15.41561(1).) 
The  exemption  under  which  the  defendants 
argued  that  their  children  need  not  be  com- 
pelled to  attend  public  school  states: 

A  child  shall  not  be  required  to  attend  the 
public  schools  in  the  following  cases: 
(a)  A  child  who  is  anending  regularly  and 
is  being  taught  in  a  state  approved  nonpub- 
lic schooL  which  leaches  subjects  compara- 
(754  J 


live  in  Wayne  County.  In  1986,  the  defen- 
dants were  charged  with  four  counts  of 
failing  to  send  their  children  to  school  dur- 
ing the  1985-86  school  year.'  ij^pAfter  a 
trial  before  the  35th  District  Court,  the 
defendants  were  found  guilty  and  fined  $50 
for  each  count.  The  Wayne  Circuit  Court 
affirmed  the  defendants'  convictions.  Al- 
though the  defendants  appealed  to  the 
(^urt  of  Appeals,  their  application  was  de- 
nied. Subsequently,  in  lieu  of  granting 
leave  to  appeal,  we  remanded  the  case  to 
the  Court  of  Appeals  for  consideration  as 
on  leave  granted.^  After  considering  the 
merits  of  the  case,  the  Cxjurt  of  Appeals 
affirmed  the  defendants'  convictions.  On  a 
motion  for  rehearing,  the  (}ourt  of  Appeals 
clarified  part. of  its  rationale,  but  again 
affirmed  the  convictions.  179  MichApp. 
225.  449  N.W.2d  899  (1989).  Once  again 
the  defendants  moved  for  leave  to  appeal 
to  this  Court,  and  again  this  (3ourt  remand- 
ed the  case  to  the  (Dourt  of  Appeals,  this 
time  for  reconsideration  in  light  of  Dep'L 
of  Social  Services  v.  Emmanuel  Baptist 
Church,  434  Mich.  380,  455  N.W.2d  I 
(1990).  Again,  the  Court  of  Appeals  af- 
firmed the  defendants'  convictions.  188 
Michu^pp.  447,  470  N.W.2d  433  (1991). 

jniThe  crux  of  the  defendants'  convic- 
tions concerns  their  decision  to  withdraw 
their  four  children  from  public  school.  Dis- 
satisfaction with  the  public  school  system 
was  their  stated  reason  for  their  action,  not 
any  religious  belief.'  Defendants  believed 
that  they  could  provide   their  children  a 

ble  to  those  taught  in  the  public  schools  to 
children  of  corresponding  age  and  grade,  as 
determined  by  the  course  of  study  for  the 
public  schools  of  the  disiria  within  which 
(he  nonpublic  school  is  located.  (M.C.I- 
§  380.1561(3)(a):    M.SJV.  §  I5.4156l(3)(a).l 

2.  In  (he  Court  of  Appeals,  the  case  was  consoli- 
dated with  a  case  from  Ottawa  County.  PeopU  v. 
DtJonge,  179  Mich.App.  225.  449  N.W.2d  899. 
However,  this  opinion  addresses  only  the  issues 
presented  by  defendants'  convictions. 

3.  Indeed,  defendants  admitted  that  they  consid- 
ered sending  their  children  either  (o  a  Catholic 
or  Lutheran  school,  but  decided  they  could  not 
afford  to  do  so.  Instead,  they  chose  (o  educate 
their  children  in  their  own  home. 
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better  education  than  the  local  public 
school,  even  though  neither  defendant  is  a 
certified  teacher. 

Defendants  enrolled  their  children  in  the 
home  based  educadon  program  (HBEP) 
sponsored  by  Clonlara,  Inc.,  of  Ann  Axbor, 
Michigan.  The  HBEP  provides  parents 
with  a  home  instruction  program,  and  al- 
lows parents  to  utilize  the  services  of  certi- 
fied teachers  and  classrooms  on  the  Ann 
Arbor  campus.  Defendants  maintained 
that  their  children  were  often  brought  to 
the  Ann  Arbor  campus  and  were  instructed 
by  certified  teachers  for  a  total  of  four  to 
six  hours  per  month.*  Even  more  frequent 
contact  between  the  children  and  the  Clon- 
lara teachers  was  maintained  through  thtf 
use  of  conference  telephone  calls  from  the 
defendants'  home. 

...Defendants  stated  that  they  held  classes 
for  theii-  children  approximately  five  hours 
per  day,  five  days  per  week,  for  the  entire 
school  year  and  made  monthly  attendance 
reports  to  Clonlara.  The  children  studied 
math,  English,,  spelling,  reading,  writing, 
science,  social  studies,  history,,  and  art.  At 
the  beginning  of  the  school  year,  defen- 
dants submitted  proposals  for  four  individ- 

4.  Also  during  these  visits,  the  Clonlara  teachers 
reviewed  the  children's  work  and  helped  the 
defendants  develop  lesson  plans  and  teaching 
techniques. 

5.  There  is,  however,  testimony  in  the  record 
that  disputes  this. 

6.  The  resiilts  showed  that  Scoct,  who  had  fallen 
below  his  grade  level  while  attending  public 
school,  had  made  steady  progress  toward  his 
proper  grade  level  during  his  year  at  home. 
Jason's  lest  scores  indicated  that  he  was  at  the 
proper  grade  level,  and  Erika  and  Krista  tested 
above  their  grade  levels. 

7.  In  its  publication  entitled  "Education  of  the 
Child  in  the  Parental  Home.'  the  Department  of 
Education  interpreted  several  provisions  of 
Michigan  laws  in  order  lo  establish  guidelines 

-for  parents  wishing  to  teach  their  children  at 
borne.    The  guidelines  require  that 

(1)  all  instruaion  must  be  given  by  a  teacher 
certified  by  the  state  to  teach  the  subjects 
being  uught,  and  the  certificates  evidencing 
this  must  be  registered  with  the  Intermediate 
Superintendent's  office  (M.C.L  §  380.1532(1): 
M^.A.  §   15.41332(1)): 

(2)  the  home  curriculum  must  be  comparable 
to  that  offered  by  the  local  public  school,  and 
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ualized  curricula  to  the  superintendent  of 
the  Plymouth-Canton  School  District,  the 
district  in  which  the  children  jjahad  been 
attending  school.'  At  the  end  of  the  school 
year,  standardized  achievement  test  results 
indicated  that  three  of  the  four  children 
were  either  at  or  above  their  grade  leveL* 

Despite  their  attempts  to  teach  their  chil- 
dren at  home,  defendants  were  convicted  of 
failing  to  send  their  children  to  school  in 
violation  of  Michigan's  compulsory  edu- 
cation laws.  The  trial  court  found  that  the 
children  were  not  being  properly  taught  at 
home  because  the  parents  were  not  in  com- 
pliance with  Department  of  Education 
guidelines  for  educating  children  in  the 
home.^  Specifically,  the  ijzacotirt  found 
•  that  1)  defendants  failed  to  utilize  the  ser- 
vices of  a.  certified  teacher  for  at  least  a 
substantial  portion  of  the  school  day,  2) 
there  was  no  proof  of  use  of  a  curriculum 
that  was  comparable  to  that  used  in  the 
public  school,  3)  there  was  no  evidence  that 
the  children  were  instructed  for  at  least 
180  days  and  900  hours,*  and  4)  there  were 
no  attendance  records  offered  to  substanti- 
ate the  claims  of  the  hours  and  days  the 
children  received  instruction. 

the  parents  must  obtain  a  statement  to  this 
effect  from  the  •  local  superintendent  who 
must  also  keep  a  copy  on  file. in  his  office 
{M.C1_  .§  380.156  U3](a);  MJSJu  §  15.- 
41561{3I(a]): 

(3)  children  schooled  at  home  must  be-  pro- 
vided with  a  minimum  of  180  days  and' 900 
hours  of  iiutruction.  with  adjustments  al- 
lowed to  provide  adequate  supervision  of 
work:  schools  with  six  or  more  students  must 

'  comply  with  school  fire  safety  standards;  at- 
tendance records  must  be  kept  to  substantiate 
the  day  and  hour  instruction  requirements  for 
each  child  (M.CX.  §  388.551;  MSJl.  §  15.- 
1921);  ■ 

(4)  courses  pertaining  to  the  United  States 
Constitution,  the  Michigan  Constitution,  the 
history  and  present  form  of  government  of 
the  United  States.  .Michigan,  and  the  political 
subdivisions  and  municipalities  of  Michigan 
must  be  taught  in  the  home  school,  and  par- 
ents must  provide  the  local  superintendent 
with  a  statement  that  these  subjects  are  being 
taught  (M.C.L  §  380.1166(1):  MSJL  §  15.- 
41166(1)). 

8.  It  should  be  noted  here  that  the  days  and 
hours  requirement  is  no  longer  a  valid  interpre- 
tation of  existing  state  law.  See  Clonlara  v.  Bd. 
of  Ed..  442  .Mich-  230.  501   N.W.2d  38  (1993). 
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The  trial  court  paid  particular  attention 
to  the  defendants'  claim  that  their  children 
received  instruction  from  certified  teach- 
ers. Defendants  asserted  that  two  women. 
Pearl  Wander  and  Julie  Kuhar,  provided 
instruction  to  the  children.  The  court 
found,  however,  that  the  instruction  provid- 
ed by  these  women  did  not  satisfy  the 
state's  requirements.  Ms.  Wander,  for  ex- 
ample, while  certified  to  teach,  was  never 
shown  to  have  actually  visited  the  Bennett 
home.  Instead.  Ms.  Wander  had  contact 
with  the  children  through  the  occasional 
use  of  a  speaker  phone  and  the  family's 
occasional  visits  to  the  Clonlara  campus  for 
a  total  of  four  to  six  hours  per  month. 
This  contact,  the  court  found,  was  not  suf- 
ficient to  meet  the  state's  requirements. 
Rather,  the  court  concluded,  Ms.  Wander's 
role  with  respect  to  the  children  was  that 
of  a  supervisor,  not  a  teacher.*  With  re- 
gard to  Ms.  Kuhar,  the  court  noted  that 
she  was  not  in  fact  certified  to  teach  at  the 
time  of  her  contact  with  the  Bennett  chil- 
dren." 

li^The  fact  that  defendants  were  not 
substantially  utilizing  the  services  of  a  cer- 
tified teacher  and  were  not  themselves  cer- 
tified to  teach  was  sufficient  for  the  trial 
court  to  find  them  guilty  of  failing  to  send 
their  children  to  school.  •  As  a  result,  the 
trial  court  1)  required  defendants  to  con- 
tact the  local  public  school  and  arrange  to 
have  their  children  tested  for  the  purposes 
of  academic  achievement  and  grade  place- 

9.  The  testimony  indicated  that  during  those  in- 
frequent visits  to  the  Cloniara  campus.  Ms. 
Wander's  lime  was  spent  primarily  in  testing 
the  children  and  reviewing  their  past  papers. 
There  was  no  testimony  indicating  new  subjecu 
were  covered  during  these  visits.  Moreover,  the 
evidence  indicated  Ms.  Wander  was  assigned  to 
supervise  sixteen  children  in  five  locations  in 
southeastern  Michigan. 

10.  Apparently  defendants  were  satisfied  by  the 
coun's  decision  on  this  issue.  On  appeal,  defen- 
dants malce  no  reference  to  Ms.  Kuhar.  Rather, 
defendants  argued  that  their  children  received 
instrucxion  from  Ms.  Wander  and  Dr.  Montgom- 
ery, Clonlara's  director.  It  is  undisputed  that 
both  these  women  are  certified  teachers.  Dr. 
.Montgomery's  contact  with  the  Bennett  children 
was  the  same  as  Ms.  Wander's. 

11.  Defendants  did  not  raise  (he  remaining  three 
issues  in  this  Court:  therefore,  we  need  not 
address  them.    Those  issues  related  to  whether 
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ment.  "21  retjuired  defendants  to  immediate- 
ly arrange  for  their  children  to  Ije  taught 
by  certified  teachers,  and  3)  fined  each  of 
the  defendants  S50. 

On  appeal  in  the  Court  of  .Appeals,  defen- 
dants raised  five  issues  for  review,  two  of 
which  are  now  before  this  Court."  The 
Court  of  Appeals  first  addressed  the  defen- 
dants' contention  that  the  teacher  certifica- 
tion requirement  violated  the  Fourteenth 
.\mendment  right  of  parents  to  direct  their 
children's  education.  It  recognized  the  ex- 
istence of  the  right  and  that  the  right  was 
protected  under  the  personal  substantive 
due  process  guarantees  of  the  Fourteenth 
Amendment  However,  it  found  that 
where  the  requirement  was  rationally  relat- 
ed to  some  legitimate  state  purpose,  the 
law  would  be  upheld.  The  Court  was  satis- 
fied that  the  state's  purpose  was  legiti- 
mate. 

The  Court  of  Appeals  then  addressed  the 
defendants'  contention  that  the  compulsory 
attendance  1 32slaw  violated  their  Fourteenth 
Amendment  procedural  due  process  rights. 
The  right  to  notice  and  a  hearing,  defen- 
dants contended,  was  also  required  by  the 
private  and  parochial  school  act,  because 
their  children  could  not  be  forced  to  attend 
a  public  or  other  approved  private  school 
until  after  a  hearing  established  that  defen- 
dants' "home  school"  did  not  comply  with 
the  act" 

the  school  attendance  law  was  impermissibly 
.  vague  as  applied  to  "home  schools.*  whether  the 
use  of  the  School  Code  to  regulate  'home 
schools*  violated  the  Michigan  Constitution's  ti- 
tleK>bjea  requirements,  and  whether  there  was 
sufficient  evidence  to  support  the  defendants' 
convictions. 

12.    Section  4  of  the  private  and  parochial  schools 
act  provides  in  full: 

In  event  of  any  violation  of  this  act  the 
superintendent  of  public  instruction  shall 
serve  the  person,  persons,  corporation,  associ- 
ation or  other  agencies  who  operate,  maintain 
and  conduct  a  private,  denominational  or  pa* 
rochial  school  within  the  meaning  of  (his  act 
with  a  notice,  time  and  place  of  hearing,  such 
hearing  to  take  place  within  fifteen  [IS|  days 
after  the  date  of  said  notice  and  at  a  place 
located  in  or  conveniently  near  (he  county 
where  such  violation  took  place,  accompanied 
by  a  copy  of  (he  complaint  stating  (he  sub- 
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jj2sThe  Court  rejected  the  defendants'  ar- 
gument, hosvever,  on  the  ground  that  de- 
fendants had  no  school  to  close.  Recogniz- 
ing that  "school"  was  not  defined  in  the 
private  and  parochial  schools  act,  the  Court 
staled  that  the  Legislature  could  not  have 
envisioned  the  type  of  home-based  program 
defendants  utilized  when  it  enacted  the  law 
in  192L  On  the  contrary,  citing  an  opinion 
of  the  Attorney  General,  the  Court  of  Ap- 
peals stated  that  only  under  limited  circum- 
stances can  a  home-based  program  become 
a  school.  People  v.  Bennett,  179  Mich. 
App.  225.  449  N.W.2d  899,  unpublished 
opinion  of  the  Court  of  Appeals,  decided 
AugTist  8,  1989  (Docket  No.  109010)  (citing 
OAG,  1979,  No  5579  [September  27,  1979] ). 
The  Court  noted  that  the  Attorney  General 
found  that  when  a  parent  holds  a  Michigan 
teaching  certificate  and  provides  instruc- 
tion and  sanitary  conditions  comparable  to 
the  public  schools,  the  parent  is  providing 
his  child  with  an  education  from  a  private 
school.  The  Court  pointed  out  again  that 
neither  defendant  was  certified  to  teach 
and  that  the  school  district  made  no  finding 
of  comparable  curricula.    As  a  result,  the 

stance  of  said  violation:  Provided.  That  no 
person  shall  be  called  to  *ttcnd  any  such 
hearing  on  any  day  observed  by  him  as  the 
Sabbath.  If  at  such  hearing  the  superinten- 
dent of  public  instruaion  shall  find  that  the 
violation  complained  of  has  been  established 
he  shall  then  serve  said  person,  persons,  cor- 
poration, association  or  other  agencies  with 
an  order  to  comply  with  the  requirements  of 
this  act  found  to  have  been  violated  within  a 
reasonable  time  not  to  exceed  sixty  (60)  days 
from  the  date  of  such  order  Provided.  That 
in  the  event  that  such  order  refers  to  sanitary 
conditions  .ihat  the  said  person,  persons,  cor- 
poration, association  or  other  agencies  shall 
have  six  (6)  months  in  which  to  remedy  the 
defect.  If  the  order  of  the  supennicndent  of 
public  instruction  as  specified  in  said  notice 
shall  not  have  been  obeyed  within  the  time 
specified  herein  said  superintendent  of  public 
instruction  may  close  said  school  and  prohibit 
the  said  person,  persons,  corporation,  associa- 
tion or  other  agencies  operating  or  maintain- 
ing such  private,  denominational  or  parochial 
school  from  maintaining  said  school  or  from 
exercising  any  of  the  functions  hereunder  un- 
til said  order  of  the  superintendent  of  public 
instruction  has  been  complied  with.  The  chil- 
dren attending  a  private,  denominaiional  or 
parochial  school  refusinu  to  comply  with  ihc 
requirements  hereof  after  proceedings  herein 
set  forth  shall  be  compelled  to  attend  ihc 
public  schools  or  approved  private,  denomina- 


BENNETT  .Mich,     m 

106  (MJch.  1993) 

Court  found  that  the  defendants'  home  pro- 
gram was  not  a  "school"  within  the  mean- 
ing of  the  private  and  parochial  schools  act 
and  that  defendants  were  not  entitled  to 
any  hearing  before  prosecution  under  the 
compulsory  education  laws. 

Satisfied  that  the  statutes  at  issue  were 
consistent  with  the  Fourteenth  Amend- 
ment's subsuntive  and  due  process  guar- 
antees, the  Court  of  Appeals  affirmed  the 
defendants'  convictions  and  denied  their  re- 
quested relief  on  all  issues  raised. 

[1]  Defendants  argue  that  there  is  state 
and  federal  case  law  in  support  of  their 
contention  that,  as  parents,  they  have  a 
fundamental  tjght  to  direct  their  children's 
education. '^  We  do  not,  however,  find  that 
the  cited  cases  should  be  so  interpreted. 
Indeed,  we  have  not  found  and  defendants 
have  not  presented  any  case  that  finds  the 
e.xistence  of  a  Fourteenth  Amendment  fun- 
damental right  of  parents  to  direct  their 
children's  secular  education  free  of  reason- 
able regulation.'*     We  conclude  that  par- 

tional  or  parochial  school  under  the  provi- 
sions of  the  compulsory  educadon  act.  the 
same  being  act  number  two  hundred  (200J  of 
the  public  acts  of  nineteen  hundred  five 
(1905),  as  amended.  And  it  shall  be  the  duty 
of  the  person  or  persons  having  charge  of  the 
enforcement  of  the  said  compulsory  edu- 
cation act,  upon  notice  from  the  superinten- 
dent of  public  irtstruction  that  said  private, 
denominational  or  parochial  school  has  not 
complied  with  the  provisions  hereof,  to  com- 
pel the  attendance  of  the  children  of  said 
school  or  schools  at  the  public  schools  or 
approved  private,  denominational  or  parochi- 
al school.  (M.C.L  §  388oS4:  M.S.A.  §  15.- 
1924.) 

13.  A  fundamental  right  has  been  defined  as  that 
which  the  United  States  Supreme  Court  "recog- 
nizes as  having  a  value  so  essential  to  individual 
liberty  in  our  society  that  (it  justifies]  the  jus- 
tices reviewing  the  acts  of  other  branches  of 
government. ..."  2  Rotunda  it  Nowak.  Consti- 
tutional Law  (2d  ed).  §   15.7.  p.  427. 

14.  In  fact,  the  United  States  Supreme  Court,  in 
Runyon  v.  McCrary.  427  U.S.  160.  178.  96  S.Cl. 
2586.  2598.  49  L.£d.2d  415  (1976).  in  which  the 
Coun  noted  that  It  has 

ref>e3tedly  stressed  iKat  while  parenis  have  a 
consiitudonal  right  to  send  iheir  children  to 
private  schools  and  a  consiituiional  right  to 
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ents  do  not  have  such  a  constitutional  right 
requiring  a  stric:  scrutiny  standard.  On 
the  contrar}-.  the  state  may  reasonably  reg- 
ulate education,  including  the  im|)osition  of 
teacher  certification  and  curricula  require- 
ments on  home-school  programs,  in  order 
to  advance  the  legitimate  interest  of  com- 
pulsory education. 


[2]  Defendants  contend  that  the  Four- 
teenth .\mendment  guarantees  them  the 
/undanieiUal  right  to  direct  the  education 
of  their  children,  even  when  the  desire  to 
direct  education  does  not  stem  fronajngany 
religious  belief.  Defendants  cite  Pierce  v. 
Society  of  Sisters,  268  U.S.  510,  45  S.CL 
571.  69  L-Ed.  1070  (1925),  for  the  proposi- 
tion that  it  is  beyond  a  state's  authority  to 
interfere  with  parents'  choice  of  private 
education  for  their  children.  Similarly,  de- 
fendants argue,  the  State  of  Michigan  is 
telling  parents  that  their  children  may  be 
taught  only  by  state^ertified  teachers,  the 
same  type  of  teachers  who  teach  in  public 
schools.  Without  explicitly  so  stating,  de- 
fendants infer  that  because  the  state  re- 
quires the  same  type  of  teachers  for  both 
private  '*  and  public  schools,  it  is  blurring 
the  distinction  between  these  schools  and 
thus  interfering  with  a  parent's  right  to 
choose  private  schools  for  their  children. 

select  private  schools  that  offer  specialized 
instruaion.  they  have  no  constitutional  right 
to  provide  their  children  with  private  school 
education  unfettered  by  reasonable  govern- 
ment regulation. 

15.  The  defendants'  argument  they  are  operating 
a  "pnvate"  school  in  their  home  will  be  dis- 
cussed below. 

16.  See.  e.g..  Griswold  v.  Connecticut.  381  U.S. 
479.  85  S.Cl.  1678.  14  L.Ed.2d  SIO  (1965)  (noting 
that  the  First  Amendment,  as  decided  in  Pierce, 
includes  parents'  right  to  choose  public,  private, 
or  parochial  school  for  children);  Ohio  v.  Whis- 
ner.  47  Ohio  StJd  181.1  O.CJd  105.  351  N.E.2d 
750  (1976)  (the  highest  state  court  struck  down 
education  standards  as  being  violative  of  Pierce 
because  they  effectively  eradicated  the  distinc- 
tion betvfeen  public  and  nonpublic  education 
within  the  state). 

17.  .S'ote.  however,  the  state's  argument  that 
Pierce  is  limited  as  precedent  because  all  discus- 
sion of   parental   rights   was  dicta.     The  state 
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Defendants  also  quote  at  length  irom 
WiscoiiKin  v.  Voder.  AOC,  U.S.  10^.  92  S.CL 
1526,  32  L.Ed.2d  l;')  {197'2).  which  held  that 
parents  have  the  right  to  uke  their  chil- 
dren out  of  high  school  and  give  them 
informal  vocational  training  in  order  to  pro- 
tect sincerely  held  religious  beliefs.  The 
defendants  noted  in  Voder  that  tlie  Su- 
preme Ourt  emphasized  the  case  involved 
the  "fundamental  interest  of  parents,  as 
contrasted  with  that  of  the  State,  to  guide 
the  religious  future  and  education  of  their 
children.  The  history  and  culture  of  West- 
ern civilization  reflect  a  strong  tradition  of 
parental  concern  for  the  nurture  and  up- 
bringing of  their  children."  Id.  at  '232,  92 
S.Ct  at  1541  (emphasis  added). 

The  defendants'  reliance  on  most  of  the 
cases  cited  is  misplaced  because  those 
cases  deal  with  religious  issues  under  the 
First  Amendment.  This  case  is  specifically 
not  about  religion  and  must  be  so  consid- 
ered. For  example,  in  a  broad  sense. 
Pierce  stands  for  the  proposition  that  par- 
ents have  a  right  to  choose  either  public  or 
private  education  irafor  their  children.'* 
In  a  narrow  sense,  Pierce  has  been  inter- 
preted as  providing  parents  the  right  to 
direct  the  religious  education  of  their  chil- 
dren." In  no  sense,  however,  has  Pierce 
been  interpreted  to  mean  that  parents  have 
a  fundamental  right  to  direct  all  of  their 
children's    education    decisions.'*      Pierce 

noted  that  Pierce  struck  down  a  law  that  elimi- 
nated alternatives  (o  public  education  as  an 
infringement  upon  private  institutions'  property 
rights  in  conducung  their  businesses.  It  is  con- 
ceded, however,  that  Pierce  is  better  known  for 
its  disoission  of  parental  rights  than  of  property 
rights. 

18.  Indeed,  consider  this  view  of  Pierce  in  Justice 
White's  concurring  opinion  in  Yoder.  supra  (406 
MS.\  at  239.  (92  S.Cu  at  1545): 

Pierce  v.  Society  of  Sisters  (citation  omitted], 
lends  no  support  to  the  contention  that  par- 
ents may  replace  state  educational  require- 
ments with  their  own  idiosyncratic  views  of 
what  knowledge  a  child  needs  to  be  a  produc- 
tive and  happy  member  of  society;  in  Pierce, 
both  the  parochial  and  military  schools  were 
in  compliance  with  all  the  educational  stan- 
dards that  the  State  had  set.  and  the  Coun 
held  simply  that  while  a  Stale  may  posit  such 
standards,  ii  may  not  pre-empt  the  education- 
al process  by  requiring  children  to  attend 
public  schools. 
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does  not,  therefore,  stand  for  the  posidon 
that  parents  have  a  fundamental  right  to 
direct  their  children's  education  under  all 
circumstances,  and  so  the  defendants'  reli- 
ance on  Pierce  for  this  reason  is  mistaken. 

Tlie  defendants'  misplaced  reliance  on 
Yodcr  is  even  nijre  obvious.  Hardly  a 
page  of  that  opinion  can  be  read  without 
seeing  at  least  one  reference  to  the  par- 
ents' religious  beliefs.  Indeed,  the  Court 
discussed  the  case  in  terms  of  having  to 
balance  the  state's  interest  in  universal  ed- 
ucation with  the  First  Amendment  and  "the 
traditional  interest  of  laaoparents  with  re- 
spect to  the  religious  upbringing  of  their 
children...."  Yoder,  406  U.S.  at  214.  92 
S.Ct  at  1532  (citing  Pierce,  268  U.S.  at  535. 
45  S.Ct  at  573).  In  determining  that  the 
parents  in  Yoder  could  remove  their  chil- 
dren from  school  after  the  eighth  grade  in 
spite  of  the  compulsory  education  laws,  the 
Court  specifically  noted  that  it  was  dealing 
with  a  "centuries-old  religious  society,"  '* 
and  not  "vnth  a  way  of  life  and  mode  of 
education  by  a  group  claiming  to  have  re- 
cently discovered  some  'progressive'  or 
more  enlightened  process  for  rearing  chil- 
dren for  modem  life."  ^  The  defendants' 
argument  that  Yoder  lends  support  to  the 
claim  that  parents  have  any  rights  to  re- 
move their  children  from  school  for  nonreli- 
gious  reasons  is  completely  without  mer- 
it" 

In  further  support  of  their  contention 
that  the  Fourteenth  Amendment  provides  a 
fundamental  right  to  direct  the  education 
of  their  children,  defendants  cite  Meyer  v. 

19.  Yoder.  406  \iS.  at  235.  n.  22,  92  S.Cl.  at  1543. 
n.  22. 

20.  Id.  at  235.  92  S.Cl  at  1543. 

21.  Yoder.  in  fact,  rejected  the  idea  a  similar 
holding  was  likely  where  something  other  than 
a  religion-bosed  argument  was  made.  The 
Coun  emphasized  the  religion  argument  was 
central  to  Us  decision: 

The  very  concept  of  ordered  libeny  pre 
eludes  allowmg  every  person  to  make  his  own 
standards  on  matters  of  conduct  in  which 
society  as  a  whole  has  imponant  interests. 
Thus,  if  the  Amish  asserted  their  claims  be- 
cause of  their  subjective  evaluation  and  rejec- 
tion of  the  contemporary  secular  values  ac- 
cepted bv  the  majoriiv.  much  as  Thoreau  re- 
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Nebraska,  262  U.S.  -390,  43  S.Ct  625.  67 
LEd.  1042  (1923).  :n  -A-hich  the  state  tried 
to  prohibit  private,  denominational,  parochi- 
al, or  public  schools  from  teaching  in  any 
language  other  than  English  to  students 
who  had  notj^,reached  the  eighth  grade. 
Defendants  contend  that  this  case  stands 
for  the  proposition  that  the  state  could  not 
interfere  in  parental  choices  for  children's 
education  in  this  manner  because  it  inter- 
fered "with  the  power  of  parents  to  control 
the  education  of  their  own  children."  ^ 
Meyer,  262  U.S.  at  401,  43  S.Ct  at  627. 

The  defendants'  reliance  on  Meyer  is  mis- 
placed partially  for  the  same  reason  that 
reliance  upon  Pierce  is  misplaced."  At 
issue  in  Meyer  was  whether  a  statute  that 
prohibited  teaching  foreign  languages  de- 
nied the  defendant  teacher  his  Uberty  as 
guaranteed  by  the  Fourteenth  Amendment 
262  U.S.  at  399,  43  S.Ct  at  626.  The  only 
reference  to  parental  rights  in  the  entire 
opinion  consists  of  one  sentence  noting  that 
the  ban  on  languages  had  the  effect  of 
interfering  with  "the  calling  of  modem  lan- 
guage teachers,  with  the  opportunities  of 
pupils  to  acquire  knowledge,  and  with  the 
power  of  parents  to  control  the  education 
of  their  own."  Id  at  401,  43  S.Ct  at  627. 
While  Meyer  may  have  made  one  general 
statement  concerning  parental  rights  to 
control  their  children's  education,  it  certain- 
ly does  not  stand  for  the  proposition  that 
the  Fourteenth  .A.mendment  guarantees 
parents  the  fundamental  right  to  direct 
their  children's  education  free  from  reason- 
able regulation.-' 

jected  the  social  values  of  his  time  and  isolat- 
ed himself  at  Walden  Pond,  their  claims 
would  not  rest  on  a  religious  basis.  Thoreau's 
choice  was  philosophical  and  personal  rather 
than  religious,  and  such  belief  does  not  rise  to 
the  demands  of  the  Religion  clauses.  (406 
\iS.  at  215-216.  92  S.Ct.  at   1533.) 

22.  Defendants  also  cite  Barrels  v.  Iowa.  262  US. 
404.  43  S.Ct.  623.  67  L.Ed.  1047  (1923),  for  the 
same  proposition. 

23.  The  defendant  in  .Meyer  was  a  teacher,  not  a 
parent,  and  thus  any  discussion  of  parental 
rights  was  dicta  at  best. 

24.  For  the  same  reasons,  the  defendants'  reli- 
ance on  Barrels,  n.  22  supra,  is  misplaced.  In- 
deed, (he  entire  substantive  text  of  Barrels  con- 
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Defendants   contend    that   the   Supreme 
Court's  most  recent  affirmation  of  this  fun- 
damental right  I  ygis  found  in  Employment 
Div.,  Dep't  of  Human  Resources  v.  Smith, 
494  US.  872.  110  S.CL  1595.  108  LEd.2d 
876  (1990).    Smith  recognizes  this  parental 
right  as  fundamental,  defendants  contend, 
because  it  held  that  strict  scrutiny  must  be 
applied  when  evaluating  state  actions  that 
interfere  with  the  rights  of  parents  to  di- 
rect their  children's  education.    In  support 
of  this  contention,  defendants  quote  Smith: 
Yoder  said  that  the  Court's  holding  in 
Pierce  stands  as  a  charter  of  the  rights 
of  parents  to  direct  the  religious  upbring- 
ing of  their  children.     And,   when   the 
interests   of   parenthood    are   combined 
with  a  free  exercise  claim  . . .  more  than 
merely    a    "reasonable    relationship    to 
some  purpose  within  the  competency  of 
the  State"  is  required  to  sustain  the  va- 
Udity  of  the  State's  requirement  under 
the  First  Amendment.    [Id.  494  U.S.  at 
881,  n.  1,  110  S.Ct  at  1601.  n.  1  (quoting 
Yoder,  406  U.S.  at  233,  92  S.CL  at  1542).] 
This,  defendants  conclude,  "reaffirms  the 
applicability  of  the  compelling  interest  test 
to  a  claim  of  Fourteenth  Amendment  pa- 
rental rights  standing  alone." 

Perhaps  the  defendants'  most  creative 
interpretation  is  of  the  Smith  decision. 
The  quotation  above  explicitly  states  that  it 
is  only  when  the  interests  of  parenthood 
are  combined  with  the  Free  Exercise 
Clause  (a  claim  defendants  are  not  making) 
that  parents  are  entitled  to  constitutional 

sists  of  the  following  sentence:  "(tjhe  several 
judgments  entered  in  these  causes  by  the  Su- 
preme Courts  of  Iowa.  Ohio  and  Nebraska,  re- 
spectively, must  be  reversed  upon  authority  of 

Meyer  v.  Nebraska,  decided  today "    262  US. 

at  409.  43  S.Cl  at  629.  Having  added  no  sub- 
stantive argument,  funher  analysis  of  Barrels  is 
unnecessary. 

25.  In  suppon  of  this  contention,  defendants  cite 
the  following  cases  without  explanation:  Maza- 
nee  V.  North  JudsonSan  Pierre  School  Corp.. 
614  F.Supp.  1 152  (N.D.Ind..  1985).  affd  798  F.2d 
230  (CA  7.  1986):  Ellis  v.  OHara.  612  F.Supp. 
379  (E.D.Mo..  198S).  revd  on  other  grounds  302 
F.2d  •162  (CA  8.  1986):  Care  and  Proieciion  ol 
Charles.  399  Mass.  324.  504  N.E.2d  592  (1987). 

26.  Additionally,  even  those  cases  defendants  cu- 
ed in  suppon  of  applying  strict  scrutiny  in  reali- 
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protection  of  a  fundamental  right.  No- 
where in  the  opinion  does  the  (}ourt  make 
as  bald  a  statement  as  the  defendants' 
reading  of  Smith.  Rather,  as  the  state 
pointed  out.  defendants  ignored  Smith  's 
clear  language  and  persistently  maintain 
their  position  despite  a  directly  contradicto- 
ry holding. 

These  cases,  defendants  are  convinced, 
exemplify  the  United  States  Supreme 
Court's  recognition  of  inja  Fourteenth 
Amendment  fundamental  right  in  parents 
to  direct  the  education  of  their  children. 
When  considered  with  other  cases  that  de- 
fendants argue  apply  the  fundamental 
rights  of  parents  found  in  Pierce  to  home- 
school  situations,"  they  are  convinced  that 
the  constitution  guarantees  them  the  fun- 
damental right  to  educate  their  children  at 
home.  They  may  teach  their  children  on 
their  own,  defendants  conclude,  because  if 
the  Fourteenth  Amendment  allows  them  to 
direct  their  children's  education,  they  ought 
to  be  able  to  provide  that  education  them- 
selves. 

Clearly  the  Supreme  Cxjurt  cases  to 
which  defendants  refer  do  not  support  their 
contentions.-'  Similarly,  the  home-school 
cases  do  not  support  the  defendants' 
claims.  The  parents  in  Mazanec  v.  North 
Judson-San  Pierre  School  Corp.,  614 
F.Supp.  1152  (N.D.Ind..  1985).  affd  798 
F.2d  230  (CA  7.  1986);  Ellis  v.  O'Hara.  612 
F.Supp.  379  (E.D.Mo.,  1985),  rev'd  on  other 
grounds  802  F.2d  462  (CA  8,  1986)  and 
Care  and  Protection  of  Charles,  399  Mass. 

ty  applied  onlv  minimal  scrutiny.  See  e.g..  Far- 
ringion  V.  Tokushige.  273  US.  284,  298.  47  S.Ct. 
406.  408.  71  L-Ed.  646  (1927)  (the  Court  held 
prohibition  of  foreign  language  schools  to  be 
unreasonable  interference  with  parents'  Inter- 
ests in  having  children  taught  in  their  native 
language):  Pierce,  supra  (the  Court  struck  down 
an  Oregon  law  prohibiting  pnvatc  schools,  in 
pan  because  they  unreasonably  interfered  with 
the  parents'  liberty  interest  in  directing  their 
child's  education):  Meyer,  supra  (the  Court 
struck  down  a  ban  on  teaching  foreign  lan- 
guages because  it  unreasonably  interfered  wtlh 
the  teachers'  liberty  interests). 

White  strict  scrutiny  was  used  in  Prince  v. 
Massachusetts.  321  U.S.  158.  166.  6-:  S.Cl.  ijS. 
442.  88  L-Ed.  645  (1944).  it  was  used  to  strike 
down  a  law  that  interfered  with  a  custodian's 
nghi  to  direct  her  custodial  child's  religious 
upbringing.    Id.  at  159-160.  64  S.Ct.  at  438-»39. 
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324.  504  N'.E.2d  592  (1987).  all  taught  their 
jj^wchildren  at  home  because  of  religious 
convictions.  In  fact,  the  Mazanec  court 
specifically  held  that  "within  the  ambit  of 
the  free  exercise  clause  [there  is]  a  consti- 
tutional right  to  educate  ones  [sic]  children 
in  an  educationally  proper  home  environ- 
ment  "     614  F.Supp.  at  1160.     These 

cases  do,  indeed,  recognize  the  choice  of  a 
home  school  sis  protected  under  a  parent's 
fundamental  right,  but  only  under  the  fun- 
damental right  to  direct  a  child's  religious 
education. 

Also  of  interest  is  the  fact  that,  while 
defendants  cited  no  Michigan  home-school 
cases,  there  are  at  least  two  that-are  direct- 
ly relevant     One  is  of  particular  impor- 
tance because  defendants  were  parties.    In 
Clonlara,  Inc.  v.  Rwikel,  122  F5upp.  1442 
(E.D.Mich.,   1989),  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Mich- 
igan held  that  defendants  (and  one  other 
home-school  couple) 
may  have  the  right  to  choose  home  based 
education  over  public  school  education  or 
other  private  school  education.    Howev- 
er, such  home  schooling,  in  the  absence 
of  a  claim  based  on  religious  beliefs,  may 
be  subject  to  reasonable  government  reg- 
ulation.    Plaintiffs  here  have  no  funda- 
mental right  to  educate  their  children  at 
home  free  from  reasonable  government 
regulation.    {Id.  at  1458.] 
In  Hanson,  supra,  home-school  parents 
argued  that  parents'  fundamental  rights  to 
direct  their  children's  education  arose  from 
the  penumbrae  of  the  First,  Ninth,  and  the 
Fourteenth    Amendments.      However,    the 
court  rejected  this  argument  for  basically 
the  same  reasons  that  the  arguments  here 
fail.     See    490    F.Supp.   at    112-114.     Al- 
though the  Hansons  cited  some  of  the  same 
cases  as  the  defendants  (i.e..  Meyer,  Pierce, 
Voder,    etc.).    the   court  pointed   out   that 
language  taken   from  these  ixucases  was 
dicu>    at   best.     Id.    490    F.Supp.   at    112. 
While  giving  these  cases  due  consideration, 
the  court  concluded  that  the  Hansons'  as- 

27.  The  ponion  of  Justice  Rilcys  diiscniing  opin- 
ion lo  vwhich  defendants  refer  states  "enforce- 
ment of  the  teacher  certification  requirement. 
as  applied,  is  not  essential  to  achieve  that  objec- 
tive.   Unless  and  until  the  state  can  show  othcr- 
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serted  nghts  were  nothing  more  than  per- 
sonal or  philosophical  choices  and  were, 
therefore,  not  within  the  bounds  of  consti- 
tutional protection.  Id.  at  114.  The  court, 
too,  concluded  that  there  is  no  fundamental 
parental  right  to  direct  a  child's  secular 
education. 

Finally,  defendants  argue  that  this  Court 
has  already  decided  that  the  state  cannot 
require  certified  teachers.  In  support  of 
this  argument,  defendants  refer  to  Justice 
Riley's  conclusion  in  Sheridan  Rd.  Baptist 
Church  V.  Dep't  of  Ed..  426  Mich.  462,  565, 
396  N.W.2d  373  (1985),  cert.  den..  481  U.S. 
1050,  107  S.Ct  2183,  95  LEd.2d  839  (1987), 
confirmed  by  a  majority  of  the  Court  in 
Dep't  of  Social  Services  v.  Emmanuel 
Baptist  Preschool,  434  Mich.  380,  455 
N.W.2d  1  (1990),  as  standing  for  the  propo- 
sition that  teacher  certification  require- 
ments are  not  compelling  enough  to  inter- 
fere with  parental  rights  guaranteed  by  the 
First  and  Fourteenth  Amendments." 

Defendants  have  completely  miscon- 
strued the  context  iu  which  Justice  Riley's 
statement  was  made.  By  reviewing  Justice 
Riley's  opinion  in  Sheridan  Rd..  it  becomes 
clear  that  her  reference  to  the  Fourteenth 
Amendment  was  in  connection  with  a  First 
.Amendment  claim.  Indeed,  the  entire 
thrust  of  the  lawsuit  pitted  the  state's  in- 
terest in  ensuring  quality  instruction  in 
nonpublic  religious  schools  against  the  par- 
ents' freedom  of  religion  claims. 

Despite  defendants'  contention,  neither 
this  i336Court  nor  any  other  court  has  held 
that  parents  have  a  fundamental  right  to 
direct  their  children's  education  under  all 
circumstances.  Rather,  state  interference 
with  such  rights  deserves  strict  scrutiny 
only  within  the  context  of  the  First  Amend- 
ment. 

B 

(3)  Having  found  strict  scrutiny  unnec- 
essary because  of  the  absence  of  a  funda- 
mental right,  the  state's  teacher  certifica- 

wise.  the  enforcement  of  the  statutory  teacher 
certification  requirement,  as  applied,  would  be 
violative  of  the  First  and  Fourteenth  Amend- 
ments." Shendan  Rd.  Bapmt  Church  v.  D<p'(  ol 
Ed..  lupra  426  Mich,  at  565.  396  N.W.2d   J73. 
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tion  requirement  need  only  satisfy  the  mini- 
mal scrutiny  test.  Although  not  analyzed 
in  the  courta  below  ^  or  raised  by  the  de- 
fendants before  this  Court  or  the  courts 
below,  the  dissenting  opinion  concludes 
that  the  teacher  certification  requirement 
does  not  survive  the  "reasonably  related  to 
a  legitimate  state  interest"  sundard  ap- 
plied to  ordinary  reg^ulatory  measures  that 
affect  nonfundamental  rights.  Further- 
more, while  purportedly  applying  this  stan- 
dard, the  dissenting  opinion  applies  a  strict 
scrutiny  requirement  by  placing  the  burden 
of  proof  upon  the  state,  rather  than  on  the 
party  attacking  the  challenged  regulation.^ 
"[TJhe  state  failed  to  provide  any  evidence 
proving  a  correlation  between  the  teacher 
certification  requirement  and  educajdonalm 
achievement  . . .,"  (dissent  op.  pp  125-126); 
"[n]or  does  the  state  argue  that  the  Ben- 
netts' education  of  their  children  is  not 
'meritorious'  or  poses  'peculiar  circum- 
stances or  present(s]  emergencies  which 
demand  extraordinary  measures  relative  to 
primary  education.' "    (Dissent  op.  p  125.) 

[4, 5]  In  general,  it  can  be  assumed  the 
state  has  an  interest  in  seeing  that  all 
children  within  its  borders  are  properly  ed- 
ucated.''   Specifically,  in  a  previous  case  in 

28.  la  its  only  reference  to  this  test,  the  Court  of 
Appeals  said:  The  conrea  test  is  whether  the 
state's  regulatioa  bears  a  rational  relationship  to 
some  legitinoate  state  purpose.  The  state  certifi- 
cation requirement  meets  this  standard  of  re- 
view." 179  Mich.App.  at  238.  449  N.W.2d  899 
(ciution  omined). 

29.  The  United  States  Supreme  Court,  in  Math- 
ews V.  Lucas.  427  U.S.  495.  511,  96  S.Cl  2755, 
2765.  49  LEd.2d  651  (1976).  noted  that,  within 
the  minimal  scrutiny  test,  the  pany  challenging 
the  regulation  bears  the  burden  of  esublishing 
the  unreasonableness  of  the  state  action.  See 
also  Clonlara,  722  F£upp.  at  1458.  in  which  a 
federal  district  court  implied  (hat  a  successful 
challenge  to  Michigan's  teacher  certification  re- 
quirement demands  a  showing  that  the  require- 
ment is  not  reasonably  related  to  the  sute's 
legitimate  interest. 

30.  The  United  States  Supreme  Coun,  in  Prince 
V.  Massachusetts.  321  US.  at  168.  64  S.Ct.  at  4J3, 
recognized  that  a  sute's  authority  over  chil- 
dren's activities  is  broader  than  its  authoriiy 
over  similar  actions  of  adults.  Indeed,  thc 
Court  noted  "[a]  democratic  society  rests,  for  us 
continuance,    upon    (he    healthy,    well-rounded 
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federal  court,  the  same  .Michigan  teacher 
certification  requirements  were  recognized 
as  a  reasonable  means  to  a  legitimate  stale 
interest.  Hanson  v.  Cushman,  490 
F.Supp.  109,  115  (W.D.Mich.,  1980).  We 
also  find  that  ensuring  the  minimum  com- 
petence of  those  entrusted  to  teach  to  be, 
at  the  very  least,  a  legitimate  sute  inter- 
est." Under  the  second  part  of  the  mini- 
mal scrutiny  test,  a  state  law  prevails  if  it 
is  in  any  way  reasonably  related  to  the 
state's  interest.  Such  a  relationship  is  not 
difficult  to  establish  because  a  challenge 
fails  if  the  relationship  is  "  'at  least  debate- 
able.'  "  Metropolitan  Life  Ins.  Co.  v. 
Ward,  470  U.S.  869.  881,  105  S.Ct  1676, 
1683,  84  L.Ed.2d  751  (1985). 

(6]  Across  the  country,  state  and  feder- 
al courts  have  upheld  homeschool  regula- 
tions simply  on  the  ground  that  they  were 
reasonable  state  aqcions.aaa"  For  example, 
having  found  no  fundamental  parental 
right  to  direct  a  child's  education  free  from 
reasonable  government  regulation,  the 
Clonlara  cotux  upheld  the  same  teacher 
certification  requirements  at  issue  here. 
722  F.Supp.  at  1458.  Similarly,  the  United 
States  Court  of  .Appeals   for  the  Eighth 

growth  of  young  people  into  full  maturity  as 
citizens,  with  all  that  implies.'    Id. 

3t.  The  state,  in  Hanson,  argued  that  if  there 
were  no  teacher  certification  requiremenis.  con- 
siderable expense  would  be  required  for  (he 
state  to  examine  and  supervise  a  wide  variety  of 
facilities  and  individuals,  widely  scattered 
throughout  the  state,  who  might  wish  to  instruct 
children  at  home.  490  F.Supp.  at  115.  The 
state  asserted  that  a  uniform  teacher  certifica- 
tion requirement  was  a  less  expensive  and  more 
efficient  way  to  maintain  competency  among 
those  teaching  children  within  the  sute.     t<L 

32.  See.  e.g..  In  re  Sawyer.  234  Kan.  436,  672  P.2d 
1093  (1983)  (laws  regulating  public  school  alter- 
natives, minimum  hours  of  instruction,  and 
teacher  competency  have  a  rational  relationship 
to  (he  legitimate  state  purpose  of  educating  chil- 
dren): In  re  Kilroy.  121  .Misc.2d  98.  467  .N.Y.S.2d 
318  (1983)  (infrequent,  unobtrusive  home  visits 
by  a  nonpublic  school  evaluation  commidee 
were  deemed  a  reasonable  means  for  advancing 
the  legitimate  state  interest,  despite  parental 
rights):  People  v.  Turner.  121  Cal.App.2d  Supp. 
861.  263  P.2d  635  (1953).  app.  dis.  347  U.S.  972. 
74  S.Cl  785.  98  LEd.  1 1 12  (1954)  (rvles  regulat- 
ing  nonpublic  schools  were  reasonable  and  not 
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Circuit  in  Murphy  v.  Arkansas,  852  F.2d 
1039  (CA  8,  1988),  upheld  the  Arkansas 
Home  School  Act  because,  even  though  it 
required  compliance  with  several  proce- 
dures before  a  child  could  be  lawfully  tak- 
en from  a  public  or  private  school  and 
taught  at  home,  the  court  was  satisfied 
that  the  state  had  a  rational  reason  for  the 
comprehensive  regulation." 

The  dissent  lists  several  reasons  for  its 
conclusion  that  teacher  certification  is  not 
reasonably  related  to  what  it  perceives  to 
be  the  state's  interest.  We  find  these  ar- 
guments to  be  unpersuasive.  The  fact  that 
the  state  has  not  contested  thejjojadequacy 
of  the  defendants'  instruction  is  irrelevant 
in  light  of  the  fact  it  is  defendants'  burden 
to  prove  the  unreasonableness  of  the  certi- 
fication requirement"  As  Justice  Mal- 
lett's  dissent  in  People  v.  DeJonge.  442 
Mich.  266.  304-305.  501  N.W.2d  127,  131 
(1993),  points  out,  the  mere  existence  of 
other,  even  less  restrictive,  home-school 
regulations  in  our  sister  states  tells  us 
little  about  those  states'  interests,  whether 
they  are  the  same  as  or  different  from 
Michigan's,  and  whether  their  regulations 
relate  reasonably  to  those  interests.    And, 

vio4a(ive  of  the  parcnul  right  to  determine  how 
and  where  children  were  to  be  educated). 

33.  The  state  advanced  three  primary  reasons  for 
the  comprehensive  regulation  of  home  schools. 
First,  the  state  argued  non-home  schools  en- 
couraged more  formality  and  structure  than  did 
home  schools.  This  argument  led  the  state  to 
believe  more  serious  instruction  would  occur  in 
other  than  the  relaxed  atmosphere  of  the  home. 
852  F.2d  at  1044.  Second,  the  state  argued  that 
the  likelihood  more  than  one  family  sends  their 
children  to  non-home  schools  provides  an  addi- 
tional objective  indication  of  the  school's  quality 
that  is  absent  in  the  home-schooi  situation.  Jd. 
Finally,  the- state  argued,  unlike  home-school 
parents,  parents  sending  their  children  to  public 
or  private  schools  must  pay  for  those  schools 
(through  taxes  or  tuition)  and  so  would  be  more 
likely  to  demand  their  money's  wonh  of  quality 
education  for  their  children.  Id.  These  factors, 
(he  court  was  convinced,  provided  the  state  with 
a  legitimate  reason  for  the  home-school  require- 
ments,   fd. 

y*.  If  it  were  the  states  burden,  we  believe  the 
state  would  be  able  lo  show  the  ultimate  inade- 
quacy of  insiruciion.  On  the  basis  of  the  tnal 
transcript,  there  is  a  strong  indication  the  defen- 
dants would  have  difficulty  instructing  the  chil- 


in  any  event,  the  number  of  states  that  do 
not  require  certified  teachers  for  home 
schools  is  not  as  universal  as  suggested. 
In  addition  to  California,  .Alabama"  and 
Nebraska"  require  certified  teachers,  and 
the  Kansas  Supreme  Court  has  found  that 
the  state's  compulsory  attendance  laws,  in 
effect,  prohibit  home  schools."  We  are 
simply  unconvinced  there  is  any  reason  to 
find  that  the  teacher  certification  require- 
ment is  anything  but  at  least  reasonably 
related  to  the  state's  legitimate  interest. 

[71  In  the  case  at  bench,  it  was  incum- 
bent upon  defendants  to  show  the  unrea- 
sonableness of  the  certification  require- 
ment," and  they  have  been  unable  to  do  so. 
Neither  the  defentiants  nor  the  dissenters 
have  cited,  and  we  have  not  found,  any 
laxpcase  holding  that  a  state's  teacher  certi- 
fication requirement  is  unreasonable  in  its 
relationship  to  the  state's  legitimate  inter- 
ests. We  are  convinced,  therefore,  that  the 
requirement  is  not  unreasonable.  Teacher 
certification  can  measure,  and  to  some  ex- 
tent ensure,  the  minimum  qualifications  of 
each  teacher.  Certification  is,  therefore,  at 
least  not  an  unreasonable  way  to  further 
the  state's  interest." 

dren  as  they  encountered  the  demands  of  (he 
high  school  curriculucn. 

3S.  Alabama  parents  teaching  their  children  at 
home  for  other  than  religious  reasons  must  be 
state  certified  to  teach.  See  Ala.Code  16-25- 1  et 
seq.  ■ 

Vt.  Home-school  parents  in  Nebraska  are  ex- 
empted from  the  state's  teacher  certification  re- 
quirement only  when  existing  state  regulation  is 
in  conflict  with  religious  beliefs.  See  Neb.Rev. 
Sut.  79-1701(2). 


37.     See  In  re  Sawyer,  n. 


38. 


See  Mathews  v. 
511.  96  S.Ct.  p. 


Lucas. 
2765. 


32  supra. 

29  supra,  427  US. 


39.  Because  home  schooling  attracts  some  of  the 
most  resourceful  and  dedicated  of  parents  who 
are  often  in  least  need  of  regulation  or  supervi- 
sion in  carrying  out  one  of  the  most  fundamen- 
tal responsibilities  of  family  and  state,  we  would 
hope  that  the  regulators  could  find  a  regulatory 
scheme  that  would  allow  the  flexibility  needed 
by  the  home-school  prooonents  without  leading 
to  abuses  that  could  occur  if  some  of  the  least 
responsible  among  us  were  to  take  advantage  of 
the  opportunity  to  avoid  compulsory  attendance 
at  non-home  schools.     That  delicate  task,  how- 
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III 


[81  In  arguing  that  they  were  entitled 
to  a  hearing,"  defendants  contend  that  be- 
fore they  can  be  prosecuted  under  the  com- 
pulsory attendance  law,*'  they  are  entitled 
to  a  hearing  provided  by  the  private  and 
parochial  schools  act."  Defendants  assert 
that  they  are  entitled  to  this  hearing  be- 
cause they  are  a  "state  approved  school" 
as  defined  by  the  School  Code.*^  Defen- 
dants point  out  that  there  are  no  [m formal 
procedures  for  approving  nonpublic 
schools;  ail  that  exist  are  procedures  for 
finding  that  self-proclaimed  nonpublic 
schools  are  not  in  compliance  with  the  pri- 
vate and  parochial  schools  acf**  Defen- 
dants argue,   therefore,   that  they  are  a 

ever,  is  not  ours.  and.  unlike  a  strict  scrutiny 
test,  the  reasonable  regulation  standard  does 
not  require  the  least  intnisive  or  the  most  crea- 
tive regulatory  scheme. 

40.  Defendants  spend  considerable  time,  in  the 
context  of  this  issue,  arguing  the  facts  of  their 
case — that  they  were  in  fact  in  compliance  with 
the  teacher  certification  and  minimum  days  and 
hours  requirements.  However,  because  of  our 
decision  to  rentand  the  case  for  a  hearing,  it  is 
not  necessary  to  determine  whether  defendants 
were  in  compliance  with  the  rules  relating  to 
home  schools. 

41.  See  n  I  for  the  text  of  the  relevant  provisions 
of  the  compulsory  education  law. 

42.  For  the  text  of  the  relevant  provision  of  the 
private  and  parochial  schools  act.  see  n.   12. 

43.  The  School  Code  defines  a  "state  approved 
nonpublic  school"  as  a  "nonpublic  school  which 
complies  with  Act  No.  302  of  the  Public  Acts  of 
1921.  as  amended,  being  sections  388 J51  to 
388JS8  of  the  Michigan  Compiled  Laws 
I§§  415.1921  to  15.1928  of  the  Michigan  Sut- 
utes  Annotatedl."  M.C.L.  §  380.6<8):  M.S.A. 
§  15.4006(8).  The  act  to  which  this  definition 
refers  is  the  private  and  parochial  schools  act. 

Compliance  with  this  section  is  important  for 
defendants  because  the  compulsory  attendance 
laws   provide   an   exemption    from    mandatory 
public  school  attendance  for 
[a]  child  who  is  attending   regularly  and  is 
being  taught  in  a  state  approved  nonpublic 
school,  which  teaches  subjects  comparable  lo 
those  taught  in  the  public  schools  to  children 
of  corresponding   age    and    grade,   as  deter- 
mined by  (he  course  of  study  for  the  public 
schools  of  the  district  within  which  the  non- 
public   school    is    located.      (.M.C.L    §  380.- 
I561(3)(a):   .M.S.A.  §   I5.4l56l(3)(a).l 
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nonpublic  school  within  the  meanlntj  of  the 
law  until  the  state  superintendent  finds 
them  not  to  be  in  compliance  with  the  pri- 
vate and  parochial  schools  act.  Further- 
more, it  is  only  after  the  superintendent 
finds  them  not  to  be  in  compliance  that  the 
state  can  prosecute  them  for  failing  to  com- 
ply with   the  compulsory  education   laws. 

(91  in« While  we  disagreed  with  defen- 
dants regarding  the  first  issue,  we  agree 
that  they  were  entitled  to  a  hearing  before 
being  prosecuted  under  the  compulsory  ed- 
ucation laws.  This  conclusion  is  complicat- 
ed, however,  by  the  absence  of  any  Michi- 
gan statute  relating  specifically  to  home 
schools."  While  all  may  agree  that  such 
schools  are  not  illegal  per  se,**  there  is  no 

44.  In  support  of  this  assertion,  defendants  refer 
to  a  stipulation  entered  into  by  ihe  superinten- 
dent of  education.  Phillip  E.  Runkel.  in  a  simi- 
lar case.  In  DeJonge  v.  Superintendent  of  Public 
Instruction,  unpublished  stipulation  and  order 
of  the  Ingham  Circuit  Court,  entered  July  22. 
1986  (Docket  No.  85-567 12-AW).  the  state  su- 
perintendent agreed  that 

[t]here  is  no  approval  or  licertsing  procedure 
pursuant  to  any  state  statute  or  administrative 
rule  which  requires  a  private  home  school,  or 
a  private,  nonpublic  school  of  any  kind,  to  be 
approved  or  licensed  by  the  Department  of 
Education  of  the  State  of  .Michigan  prior  to 
that  school's  opening  for  operation  or  during 
the  school's  ongoing  operation. 
Furthermore,   the   state   superintendent   agreed 
that  the   Department   of  Education's  authority 
was  limited  to  disapproving  those  private,  non- 
public schools,  pursuant  to  (he  administrative 
procedures  promulgated  under  the  private  and 
parochial  schools  act.  where  there  has  been  a 
finding  of  noncompliance. 

45.  Indeed,  there  is  no  consensus  among  those 
involved  in  this  case  with  regard  to  what  law 
should  be  applied.  Both  Sandra  Bennett  and 
Dr.  Montgomery  testified  that  the  defendants' 
home  program  was  not  a  private  school  (imply- 
ing the  inapplicability  of  (he  private  and  paro- 
chial schools  act).  Dr.  Montgomery  asserted, 
however,  that  such  programs  are  (rca(ed  as  pri- 
vate schools  because  of  the  absence  of  any  other 
specifically  applicable  legislation. 

Shirley  Waters,  the  attendance  officer  for  ihe 
PI>Tnouth-Can(on  School  District,  (esiified  ex- 
plicitly that  (he  private  and  parochial  schools 
act  did  not  apply  lo  home-school  programs. 
However,  in  determining  thai  dcfendanls  violat- 
ed (he  compulsory  education  laws.  .\Is.  Waters 
considered  those  factors  listed  in  (hat  act. 

46.  See.  generally,  Clonlara.  Inc.  v.  Runkel.  supra 
(accepting    without    argument    (he    legali(y    of 
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agreement  about  how  they  should  be  run. 
The  compulsory  education  laws  require 
parents  to  send  their  children  to  public 
school,  unless  the  children  are  attending 
"state  approved  nonpublic  schools]." " 
Thus,  a  home  school  is  valid  only  if  it  can 
be  considered  a  state-approved  nonpublic 
school.  The  School  Code  defines  a  "state 
approved  nonpublic  school"  as  one  that 
meets  the  requirements  of  the  private  and 
parochial  schools  act.**  Therefore,  to  be 
valid,  a  home  school  must  meet  the  require- 
ments of  the  private  and  parochial  schools 
act  Indeed,  the  state  prosecuted  defen- 
dants, inter  alia,  because  their  home-school 
program  did  not  utilize  the  services  of  a 
certified  teacher,  nor  did  they  provide  proof 
of  a  curriculum  comparable  to  that.offered 
by  the  puh^Cjo  school.  These  require 
ments  are  the  same  as  those  required  by 
the  private  and  parochial  schools  act.  If 
defendants  can  be  prosecuted  for  failing  to 
comply  with  certain  provisions  of  the  pri- 
vate and  parochial  schools  act,  it  would 
seem  that  there  is  no  reason  why  all  of  the 
act's  provisions  should  not  apply  to  defen- 
dants, including  the  provision  requiring  a 
hearing  before  the  state  may  close  a  non- 
public school. 

[10,11]  This  position  is  supported  by 
§  4  of  the  act,  which  imposes  a  duty  upon 
the  f)erson  responsible  for  enforcing  the 
compulsory  education  laws,"  upon  notice 
from  the  state  superintendent  that  a  non- 
public school  is  not  in  compliance  with  the 
act,  to  make  sure  that  the  children  from 
the  school  are  compelled  to  attend  some 
other  school.**  As  amicus  curiae  Depart- 
ment of  Education  points  out,  these  provi- 
sions cannot  be  confused  simply  because 
the  school  administrators  and  parents  are 
the  same  people,  .-^s  we  read  this  provi- 
sion, where  home  schools  are  involved, 
once   the  state  superintendent  determines 

home  schools  in  general).  Bui  see  Siaie  v.  Low- 
ry.  191  Kan.  701.  383  P.:d  962  (1963)  (inferring 
home  schools  are  no  longer  a  valid  aliemative 
(o  public  school  attendance). 

47.     For   the   tc.xl   of   the   compulsory   education 
laws,  see  n   I. 

*i.     Sec  n  J3  for  the  complete  definition  of  "state 
approved  nonpublic  school." 
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that  a  home  school  is  not  in  compliance 
with  the  private  and  parochial  schools  act. 
and  that  school  is  closed,  the  superinten- 
dent has  a  duty  to  notify  the  relevant 
school  district's  attendance  officer.  At  this 
point,  the  attendance  officer  may  initiate 
criminal  proceedings  against  the  parents 
for  failing  to  send  their  children  to  school 
in  violation  of  the  compulsory  education 
laws.  In  essence,  what  defendants  argue 
is  correct;  before  home-school  parents  can 
be  prosecuted  under  the  compulsory  edu- 
cation laws  for  failing  to  send  their  chil- 
dren to  "school,"  it  must  first  be  deter- 
mined that  the  involved  home  school  does 
not  meet  the  |a44requirements  of  the  private 
and  parochial  schools  act. 

[12]  The  Court  of  Appeals  rejected  this 
argument  because  it  decided  defendants 
had  no  school  to  close.  The  Court  based 
this  decision  on  the  fmdings  that,  inter  alia, 
there  were  no  certified  teacher  or  compara- 
ble curricula;  but  this  is  precisely  the  crite- 
ria that  the  state  superintendent  reviews  in 
determining  whether  a  nonpublic  school  is 
complying  with  the  private  and  parochial 
schools  act*'  The  Ourt  found  this  treat- 
ment to  be  consistent  with  the  Attorney 
General's  treatment  of  the  issue,  but  the 
Attorney  General  was  construing  the  provi- 
sions relevant  to  private  schools — ^just  what 
defendants  are  arguing  for  here.  It  does 
not  make  sense  that  the  Court  of  Appeals 
itself,  albeit  unknowingly,  applied  the  pri- 
vate and  parochial  schools  act  criteria  in 
order  to  say  that  defendants  have  no 
school,  and  then  told  defendants  that  be- 
cause they  were  not  a  school,  they  were  not 
entitled  to  the  act's  hearing  provision.  In 
fact,  they  are  a  school  until  a  hearing  pro- 
duces a  determination  to  the  contrary. 

49.  The  person  responsible  for  enforcing  the 
compulsory  education  laws  is  the  relevant  pub- 
lic school  district's  attendance  officer. 

50.  For  the  text  of  §  4.  see  n   12. 

51.  In  essence,  the  Court  of  Appeals  ignored  the 
hearing  requirement  and  made  the  finding  of 
noncompliance  that  should  have  been  made  at 
the  hearing. 
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The  state's  argument  makes  the  same 
mistake."  The  state  argues  that  the  provi- 
sions of  the  private  and  parochial  schools 
act  are  not  the  concern  of  the  prosecutor. 
Rather,  the  sute  argxied.  the  prosecutor 
was  only  interested  in  prosecuting  parents 
who  failed  to  send  their  children  to 
school."  Closjng345  a  home  school  for  fail- 
ing to  comply  with  the  private  and  parochi- 
al schools  act,  although  in  effect  what  the 
defendants'  prosecution  resulted  in,  was 
not  the  prosecutor's  concern.  But  the 
prosecutor  argued  that  defendants  were 
not  sending  their  children  to  school  because 
the  "school"  to  which  the  parents  sent  their 
children,  inter  alia,  did  not  utilize  a  certi- 
fied teacher  or  provide  comparable  curricu- 
la- Again,  these  are  the  same  criteria  the 
state  uses  to  close  nonpublic  schools  under 
the  private  and  parochial  schools  act 
Even  though  he  does  not  realize  it,  the 
prosecutor  is  concerned  with  the  act's  pro- 
visions because,  if  he  has  been  informed 
that  the  provisions  were  not  complied  with, 
he  can  prosecute  home-school  parents  for 
failing  to  send  their  children  to  school.  It 
is  only  fair,  then,  that  if  defendants  are 
required  to  comply  with  the  act's  provi- 
sions, they  should  also  be  entitled  to  the 
act's  hearing  requirement. 

IV 
We  conclude  that  the  Fourteenth  Amend- 
ment does  not  provide  parents  a  funda- 
mental right  to  direct  their  children's  secu- 
lar education,  and,  thus,  the  state  regula- 
tion need  only  be  judged  by  a  rational 
relationship  test.  We  further  conclude  that 
the  defendants  have  not  met  the  burden  of 
establishing  that  teacher  certification  is  not 
reasonably  related  to  the  state's  legitimate 
interest  Moreover,  defendants  were  enti- 
tled, under  the  statute,  as  administrators  of 
a  private  home  school  to  the  hearing  pro- 
vided by  the  private  and  parochial  schools 
act  before  they  could  be  prosecuted  as  par- 

52.  Like  defendants,  see  n  40,  the  state  discusses 
factually  whether  defendants  complied  with  the 
private  and  parochial  schools  act.  However,  for 
the  reasons  suied  previously,  we  need  not  ad- 
dress this  argument. 

53.  In  its  amicus  curiae  brief,  the  Board  of  Edu- 
cation notes  that  confusion  arises  in  the  con- 
struction of  the  two  statutes  because  in  home- 
school  situations  the  same  parties  are  both  the 
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ents  who  failed  to  send  their  children  |  uhto 
school  in  violation  of  th'e  compulsory  edu- 
cation laws. 

For  the  foregoing  reasons,  the  defen- 
dants' convictions  for  failing  to  send  their 
children  to  school  in  violation  of  the  com- 
pulsory education  laws  are  vacated. 

ROBERT  P.  GRIFFIN  and  MALLETT. 
JJ.,  concur. 

LEVIN,  Justice  (concurring). 

I  join  in  the  vacation  of  the  convictions 
because  I  agree  with  the  majority  that  the 
Bennetts  were  entitled,  under  the  statute, 
to  a  hearing  before  they  would  be  subject 
to  prosecution  Tor  failure  to  send  their  chil- 
dren to  school. 


MICHAEL  F.  CAVANAGH,  CJ., 
concurs. 

BOYLE,  Justice  (concurring  in  part  and 
dissenting  in  part). 

I  concur  in  Justice  Brickley's  reasoning 
and  result  in  parts  I  and  II  of  his  opinion. 
I  respectfully  disagree  with  part  III.  The 
statutes  in  question,  M.C.L  §  388.554: 
M.Sj\_  §  15.1924  (the  pri\-ate  school  act) 
and  M.C.L.  §  380.1599;  M.SA.  §  15.41599 
(the  School  Code)  have  different  purposes 
and  distinct  remedies.  The  administrative 
hearing  required  by  the  private  school  act 
applies  to  the  operator  of  a  school  and  is 
administered  by  the  Department  of  Edu- 
cation. The  department  has  no  statutory 
role  in  the  enforcement  of  the  compulsory 
education  law,  which  is  administered  by  the 
local  school  districts  and  the  prosecuting 
attorney,  and  is  directed  to  the  responsibili- 
ty of  persons  in  parental  relation  with 
school-age  children.  I  would  affirm  the 
decision  of  the  Court  of  .Appeals. 

parents  prosecuted  for  failing  to  send  their  chil- 
dren to  school  and  the  private  school  adminis- 
trators not  complying  with  the  private  and  paro- 
chial schools  act.  This  "coincidence,'  the  board 
argues,  docs  not  merge  the  two  statutes.  Rath- 
er, the  board  urges  this  Court  to  consider  the 
two  statutes  completely  independently  of  each 
other. 
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RILEY,  Justice  (coacurring  in  part  and 
dissenting'  in  part). 

I  agree  with  the  majority  regarding  the 
issue  resolved  in  part  III  and  join  that 
holding.  Yet,  I  |^«t would  hold  that  M.C.L. 
§  388.553:  M.SA-  §  15.1923  uncoostitu- 
tiooally  abridges  defendants'  right  to  direct 
the  education  of  their  children  because  it  is 
an  unreasonable  regulation  unrelated  to 
the  educational  achievement  of  their  chil- 
dren schooled  at  home.  Therefore,  I  re- 
spectfully dissent  from  the  Court's  holding 
in  part  II. 
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I 

As  noted  by  the  majority,  defendants 
John  and  Sandra  Bennett  taught  their  chil- 
dren, Scott,  Erika,  Krista,  and  Jason,  at 
home  in  cooperation  with  Clonlara,  Inc-'s 
home  based  education  program.  Maj.  op  at 
108.  The  Bennetts'  performance  as  teach- 
ers is  not  criticized  by  the  state,  only  their 
failure  to  utilize  certified  instructors.  In- 
deed, any  state  contention  that  the  Ben- 
netts inadequately  instructed  their  children 
would  be  unwarranted  because  the  Ben- 
netts appear  to  be  at  least  as  effectual 
educators  as  the  local  public  school  district. 
In  fact,  the  majority  recognizes  that  Ja- 
son's educational  achievement  was  at  least 
satisfactory,  whUe  Erika's  and  Krista's 
were  superior  for  their  grade  levels.  Maj. 
op  at  109,  n.  6.  The  excellence  of  the 
Bennetts'  teaching,  however,  was  most  co- 
gently demonstrated  by  the  educational  im- 
provement of  Scott  he  had  fallen  below 
grade  level  in  public  school,  but  under  his 
parent's  instruction  he  steadily  progressed 
and  met  the  goals  of  his  grade  level.  Id. 
Nevertheless,  the  state  prosecuted  and  con- 
victed the  Bennetts  for  failing  to  utilize 
certified  teachers. 

1.  The  history  and  culture  of  Western  civiliza- 
uon  reflect  a  strong  tradition  of  parenul  con- 
cern for  the  nurture  and  upbringing  of  their 
children.'  Waconsin  v.  Yoder.  40«  MS.  205. 
2J2.  92  S.Cu  IS26.  1541,  32  LEd.2d  15  (1972). 

2.  Profeisor  Hafen  elaborates; 

"(Tlhc  cultural  patterns  of  Amencan  family 
life  have  contnbuted  enormously  to  the  ulti- 


As  in  all  constitutional  jurisprudence,  an 
examination  of  the  history  and  rationale 
underlying  the  |.i48right  co  educate  one's 
children  is  necessary  to  obuin  the  proper 
insight  vital  to  the  proper  resolution  of  the 
instant  case.  CoTnmittee  /or  Constitu- 
tional Reform  v.  See'y  of  State,  425  Mich. 
336,  340-342,  389  N.W.2d  430  (1986);  Lock- 
wood  V.  Cornm'r  of  Revenue,  357  Mich. 
517,  556-558.  98  N.W.2d  753  (1959). 


American  jurisprudence  has  historically 
recognized  "Western  civilization  concepts 
of  the  family  as  a  unit  with  broad  parental 
authority  over  minor  children."  Parham 
V.  J.R..  442  U.S.  584,  602,  99  S.Cl  2493, 
2504,  61  LEd.2d  101  (1979).'  Indeed, 
"[t]his  primary  role  of  the  parents  in  the 
upbringing  of  their  children  is  now  estab- 
lished beyond  debate  as  an  enduring  Amer- 
ican tradition."  Wisconsin  v.  Yoder,  406 
U.S.  205,  232,  92  S.Cl  1526,  1541,  32 
L.Ed.2d  15  (1972).  Society's  historical  def- 
erence toward  parental  responsibility  re- 
garding their  children  has  been  in  part 
motivated  by  the  "presumption  that  par- 
ents possess  what  a  child  lacks  in  maturity, 
experience,  and  capacity  for  judgment  re- 
quired for  making  life's  difficult  decisions," 
as  well  as  the  recognition  that  "bonds  of 
affection  lead  parents  to  act  in  the  best 
interests  of  their  children."  Parham,  su- 
pra 442  U.S.  at  602,  99  S.Ct  at  2504. 
Perhaps  most  important,  this  well-estab- 
lished protection  of  the  "sanctity  of  the 
family"  has  occurred  "precisely  because 
the  institution  of  the  family  is  deeply  root- 
ed in  this  Nation's  history  and  tradition.  It 
is  through  the  family  that  we  inculcate  and 
pass  down  many  of  our  most  cherished 
values,  moral  and  cultural."  Moore  v.  East 
Cleveland.  431  U.S.  494.  503-504.  97 
S£t.j49  1932.  1937-1938.  52  L.Ed.2d  531 
(1977)  (Powell,  J.).'    "PropeHy  understood, 

mate  purposes  of  a  democratic  society  by  pro- 
viding the  stability  and  the  structure  that  are 
essential  to  stisuining  individual  liberty  over 
the  long  term Only  in  the  master-appren- 
tice relationship  of  parent  and  child,  commit- 
ted to  one  another  by  the  bonds  of  kinship, 
can  the  skills,  normative  standards,  and  vir- 
tues that  maintain  our  cultural  bedrock  be 
transmitted."    Hafen.  The  consmuttonal  status 
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then,  the  tradition  of  parental  authority  is 
not  inconsistent  with  our  tradition  of  indi- 
vidual liberty;  rather,  the  former  is  one  of 
the  basic  presuppositions  of  the  latter." 
Belloiti  V.  Baird,  443  U.S.  622,  638,  99 
S.Ct.  3035.  3045.  61  LEd.2d  797  (1979) 
(Powell,  J.).'  The  Supreme  Court,  there- 
fore, has  "consistently  recognized  that  the 
parents'  claim  to  authority  in  their  own 
household  to  direct  the  rearing  of  their 
children  is  basic  in  the  structure  of  our 
society."  Ginsberg  v.  New  York,  390  U.S. 
629.  639.  88  S.Ct  1274.  1280,  20  LEd.2d 
195  (1968).  Accordingly,  the  Liberty 
Clause  of  the  Fourteenth  Amendment  of 
the  United  States  Constitution,  which  pro- 
claims that  "[n]o  state  shall   . . .   deprive 

oi  marriage,  kinship,  aitd  sexual  privacy — 5a/- 
ancing  the  individual  and  social  interests,  81 
Mich.  L  R  4^3.  473.  478  (1983). 

3.  Professor  Hafen  explains  that  not  only  is  fami- 
ly autonomy  essential  to  the  transmission  of 
republican  values,  but  that  it  is  a  strong  hedge 
against  tyranny: 

"Monolithic  control  of  the  value  traiumis- 
sioQ  system  is  'a  hallmark  of  touiiiahanism.' 
thus,  'for  obvious  reasons,  the  state  nursery  is 
the  para<ligm  for  a  totalitarian  society.'  An 
essential  element  in  nuintaining  a  system  of 
limited  government  is  to  deny  sute  control 
over  childreahng,  simply  because  childrear- 
ing  has  such  power.  Even  "if  the  system  re- 
mains democratic,  massive  state  involvement 
with  childrearing  would  invest  the  govern- 
ment 'with  the  capacity  to  influence  powerful- 
ly, through  socialization,  the  future  outcomes 
of  democratic  political  processes.' "  Hafen.  n. 
2  supra  at  480-481  (ciutiotu  omitted). 

4.  K  similar  provision  in  the  Michigan  Constitu- 
tion also  protects  due  process  of  law: 

"No  person  shall  be   . . .  deprived  of  life. 

liberty  or  property,  without  due  process  of 

law.-    ConsL  1963,  art.  I.  §  17. 

Moreover,  authorities  have  found  that  the 
First  Amendment.  Criswold  v.  Connecticut,  381 
\]S.  479.  488.  85  S.Cl  1678,  1633.  14  I_Ed.2d 
SIO  (I96S).  and  the  Ninth  Amendment,  id.  at 
488-490.  85  S.Cl  at  1683-1684  (Ckildberg,  J.), 
also  protect  the  right  to  direct  the  education  of 
one's  children.  Michigan  has  corresponding 
constitutional  guarantees.  Cocut.  1963.  art.  I. 
5§  4-5  (protecting  the  freedoms  of  speech, 
press,  as  well  as  religious  liberty);  Const.  1963. 
an.   I.  §  23  (protectmg  unenumerated  rights). 

Whether  the  Michigan  Constitution  affords 
greater  protection  of  parental  interests  than  (he 
United  States  Constitution  was  not  at  issue  in 
the  instant  case. 

5.  'The  Court  has  frequently  emphasized  the  im- 
portance of  the  family.    The  nghts  to  conceive 
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any  person  of  . . .  liberty  .  .  .  without  due 
process_jjiMof  law, '  *  has  long  been  under- 
stood to  protect  the  right  "to  marry  [and] 
establish  a  home  and  bring  up  chil- 
dren  "     Meyer  v.  Nebraska.  262  U.S. 

390,  399,  43  S.CL  625.  626.  67  LEd.  1042 
(1923).» 

An  essential  corollary  of  the  right  to 
establish  a  home  and  raise  children  is  the 
"liberty  of  parents  |x«nand  guardians  to  di- 
rect the  upbringing  and  education  of  chil- 
dren under  their  control."  Pierce  v.  Soci- 
ety of  Sisters,  '268  U.S.  510. -534-535.  45 
S.Cl  571.  573.  69  L.Ed.  1070  (1925).*  Tra- 
ditionally, American  jurisprudence  had 
"recognized  that  parents  were  solely  re- 
sponsible for  the  education  of  their  chil- 

and  raise  one's  children  have  been  deemed  'es- 
sential.' Meyer  supra  262  US.  at  399.  43  S.Cl  at 
626  ....  'basic  civil  rights  of  man.'  Skinner  v. 
Oklahoma.  316  \}S.  535.  541.  62  S.Cl.  IIIO. 
1113,  86  LEd.  1655  (1942).  and  'Irlights  far 
more  precious  . . .  than  property  rights.'  May  v. 
Anderson,  345  U.S.  528.  533.  73  S.Cl  840.  843. 
97  L.£d.  1221  (1953)."  Stanley  v.  Illinois.  405 
U.S.  645.  651.  92  S.Cl  1208.  1212.  31  LEd.2d 
551  (1972).  See  also  Geveland  Bd.  of  Ed.  v. 
Lafleur.  414  VS.  632.  639-640.  94  S.Cl  791,  796. 
39  L£d.2d  52  (1974);  I>nnce  v.  Massachusetts. 
321  VS.  158,  166,  64  S.Cl  438.  442.  88  LEd.  645 
(1944):  Moore,  supra  431  US.  at  499,  97  S.CL  at 
1935. 

Because  of  this  historical  recognition  of  the 
family  as  "perhaps  the  most  fundamental  social 
institution  of  our  society."  Trimble  v.  Gordon, 
430  US.  762.  769.  97  S.Ct.  1459.  1464.  52 
LEd.2d  31  (1977).  -(w]hcn  the  Court  in  1923 
first  recognized  that  the  right  of  parents  to  di- 
rect the  upbringing  of  their  children  was  part  of 
the  substantive  liberty  protected  by  the  due  pro- 
cess clause,  it  did  not  create  a  new  legal  right 
out  of  whole  constitutional  cloth.  It  merely 
acknowledged  in  constitutional  language  the 
traditions  of  Status  and  the  civil  legislation  that 
predated  the  Constitution.  In  that  sense,  .^ieyer 
V.  Nebraska  is  a  clear  example  of  substantive 
due  process  as  a  search  only  for  'fundamental 
principles  as  they  have  been  understood  by  the 
traditions  of  our  people  and  our  law.' "  Hafen. 
n.  2  supra  at  572.  quoting  Lochner  v.  ,Wew  York. 
198  US.  45.  76.  25  S.Cl.  539.  547.  49  LEd.  937 
(1905)  (Holmes.  J.,  dissenting). 

6.  See  also  Employrnent  Div..  Dev't  of  Human 
Resources  v.  Smith.  494  U.S.  372.  S?l.  110  S.Cl. 
1595.  1601.  108  LEd. 2d  876  (1990):  Yoder.  su- 
pra: Criswold.  n.  4  supra  38 1  U.S.  at  482-483. 
35  S.Ct.  31  1630-1681:  Famrgton  i.  T-jkushigt. 
273  U.S.  :?J.  :">«.  47  S.Ct.  4O6.  -0$.  '\  LEd.  64A 
(1927);  .\4eyer  supra  262  U.S.  at  399-400.  43 
S.Cl.  at  626. 
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dren."  Lotzer.  Texas  komeschooling:  An 
unresolved  conflict  between  parents  and 
educators.  39  Baylor  LR  469,  475  (1987).' 
Hence,  "our  constitutional  system  long  ago 
rejected  any  notion  that  a  child  is  'the  mere 
creature  of  the  State'  and.  on  the  contrary, 
asserted  that  parents  generally  'have  the 
right,  coupled  with  the  high  duty,  to  recog- 
nize and  prepare  [their  children]  for  addi- 
tional obligations.'  "  Parham,  supra,  442 
U.S.  at  602,  99  S.CL  at  2504,  quoting 
Fierce,  supra.  268  U.S.  at  535,  45  S.CL  at 
573. 

B 

The  right,  of  course,  is  not  absolute. 
Pierce,  supra  at  534,  45  S.CL  at  573.*  This 
is  true  because  "[cjorresponding  to  the 
right  of  control,  it  is  the  natural  duty  of  the 

7.  See  also,  eg..  Cordon  v.  Los  Angeles  Bd.  of  Ed., 
78  CaLApp.2d  464.  480.  178  ?2d  4Sa  (1947); 
School  Bd.  DisL  So.  18  v.  Thompson.  24  Okla.  I. 
4.  103  P.  578  (1909);  Rulison  v.  Post.  79  111.  567, 
573  (1875). 

S.  "While  the  parenu  contend,  and  we  agree,  that 
they  possess  a  basic  right  in  directing  the  edu- 
cation of  their  children,  such  a  right  is  not 
absolute  but  must  be  reconciled  with  the  sub- 
stantial State  interest  in  the  education  of  its 
citizet\ry.'  Care  and  Protection  of  Charles,  399 
Mass.  324.  336.  504  N.E.2d  592  (1987). 

9.  See  also  Uhr  v.  Robtrtson,  463  MS.  248.  257, 
103  SCl  2985.  2991.  77  LidJd  614  (1983) 
(parenul  interest  in  the  upbringing  of  their  chil- 
dren is  *a  counterpart  of  the  responsibilities 
they  have  assumed'^. 

10.  Whether  this  liberty  is  fundamenul.  and 
therefore  deserving  of  the  most  heightened  con- 
stitutional protection,  or  is  of  lesser  importance, 
thereby  deserving  a  more  deferential  standard 
of  protection,  was  energetically  disputed  by  the 
parties. 

The  majority  has  found  that  parents  do  not 
possess  a  fundamenul  right  to  direct  the  edu- 
cation of  their  children  deserving  of  strict  scru- 
tiny, but  merely  possess  a  right  protected  by  a 
reasonable  basis  standard.  Some  recent  United 
States  Supreme  Court  dicta  suppon  this  proposi- 
tion. See.  e.g..  Runyon  v.  McCrary,  427  {iS. 
160.  178-179.  96  S.Ct.  2586.  2598.  49  L.Ed.2d 
415  (1976)  ("ttlhe  Court  has  repeatedly  stressed 
that  . . .  (parents)  have  no  constitutional  right  (o 
proi-idc  their  children  with  private  school  edu- 
cation unfettered  by  reasonable  government 
regulation").  Hence,  some  courts  relying  on 
(hat  and  earlier  Supreme  Court  language  have 
applied  a  reasonableness  lest.  See.  e.g..  Hanson 
V.  Cushman.  490  F-Supp.  109.  114-115 
(W.O.Mich..    1980)  (applying  a   reasonableness 
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parent  to  give  his  children  education  suit- 
able to  their  station  in  life "     Meyer, 

supra  262  U.S.  at  400,  43  S.CL  at  626.* 
Hence,  the  state's  subsuntial  interest  in 
education  may,  at  times,  override  parents' 
liberty  interests.  jjaPrince  v.  Massachu- 
setts, 321  U.S.  158,  166,  64  S.CL  438,  442. 
88  L.Ed.  645  (1944)  ("[ajcting  to  guard  the 
general  interest  in  youth's  well  being,  the 
state  as  parens  patriae  may  restrict  the 
parent's  control  by  requiring  school  attend- 
ance"). On  the  other  hand,  the  Supreme 
CoxixX.  has  not  hesitated  to  strike  down  laws 
imposing  on  individuals'  rights  to  direct 
their  children's  education  when  they  are 
not  reasonably  related  to  legitimate  edu- 
cational goals.  See,  e.g..  Pierce,  supra  268 
U.S.  at  534-536,  45  S.CL  at  573." 

standard  in  upholding  Michigan's  teacher  certi- 
Hcaiion  requirement  as  applied  to  home 
schools). 

Yet,  reliance  on  this  dicta  may  be  unwarrant- 
ed because  they  appear  to  stem  from  the  confu- 
sion arising  from  applying  Supreme  Court  pro- 
nouncements of  the  1920s  and  1930s  in  modem 
cases.  Earlier  this  century,  (he  Supreme  Court 
had  yet  to  develop  the  varying  degrees  of  scruti- 
ny ubiqtiitously  applied  in  the  modem  era.  The 
recognition  of  a  constitutional  right  did  not 
necessarily  result  in  a  clear  specification  of  the 
panictilar  degree  of  scrutiny  to  be  applied.  In 
fact,  the  Court  not  only  explicitly  recognized 
'fundamental  rights  of  the  individual  which 
[Meyer,  supra:  Barrels  v.  Iowa,  262  U.S.  404.  43 
S.CL  628,  67  LEd.  1047  (1923):  Pierce,  supra] 
declared."  Farrington,  a.  6  supra  273  US.  at  299. 
47  S.Ct.  at  409  (emphasis  added),  but  at  the 
same  time  articulated  a  reasonableness  stan- 
dard. Id.  at  298.  47  S.CL  at  408.  See  also 
Pierce,  supra  263  U.S.  at  534.  45  S.Cl  at  573  and 
Meyer,  supra  262  MS.  at  399-»01,  43  S.Cl  at 
626-627  (recognizing  fundamental  parental 
rights,  while  utilizing  a  reaso  lableness  stan- 
dard). Adding  to  the  confusion  was  the  Court's 
practice  to  aniculate  a  reasonableness  standard, 
while  the  application  of  that  standard  often  left 
no  doubt  that  much  stronger  scrutiny  was  to  be 
applied.  See.  e.g..  Lochner.  n.  3  supra  198  MS. 
at  58.  25  S.Cl  at  543  (striking  down  a  maximum 
hour  law  for  bakeries  because  there  was  'no 
reasonable  foundation  for  holding  (it)  to  be 
necessary  or  appropnate  as  a  health  law").  La- 
ter, the  Supreme  Court  differentiated  berween 
constitutional  rights,  applying  a  low  standard  of 
review  (now  [warticulated  as  a  reasonableness 
or  rational  basis  test)  to  disfavored  rights,  while 
applying  heightened  review  (now  articulated  as 
strict  scrutiny)  to  "fundamental  rights." 

As  noied.  the  modern  Supreme  Court  has  cit- 
ed (he  earlier  Court  opinions  without  much 
elaboration.      Hence,    modern    Supreme   Court 
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The  teacher  certification  requirement,  as 
applied  to  the  Bennetts'  home  school,  vio- 
lates their  constitutionally  protected  liberty 
to  direct  the  education  of  their  children 
because  it  is  not  reasonably  related  to  edu- 
cation. 


The  state  correctly  maintains  that  it  pos- 
sesses a  legitimate  interest  in  ensuring  the 
adequate  education  of  all  children.  Brown 
V.  Bd.  of  E±,  347  U.S.  483,  493,  74  S.Ct. 
686,  691,  98  LEd.  873  (1954).  Indeed,  the 
importance  of  compulsory  education  paral- 
lels that  of  family  autonomy — both  "pre- 
pare dtizens  to  participate  effectively  and 
intelligently  in  our  open  political  system," 
which  is  an  indispensable  prerequisite  to 
the  preservation  of  our  democratic  repub- 
lic Yoder,  supra  406  U.S.  at  221,  92  S.CL 
at  1536.  Similarly,  both  ready  our  youth 
"to  be  self-reliant  and  self-sufficient  partic- 
ipants in  society."    Id.  at  221,  92  S.CL  at 

dicta  also  support  the  proposition  that  the  right 
to  educate  one's  children  is  deserving  of  strict 
scrutiny.  See.  e.g..  Smith,  n.  6,  supra  494  VS. 
at  881.  110  S.Ct.  at  1601  (equating  the  "right  of 
parents  ...  to  direct  the  education  of  their  chil- 
dren" with  "freedom  of  speech  and  of  the 
press"):  Kelley  v.  Johnson.  425  U.S.  238.  244.  96 
S.CL  1440.  1444.  47  L.Ed.2d  708  (1976)  (equat- 
ing the  liberty  protected  in  Meyer,  supra,  with 
the  liberties  protected  in  Roe  v.  Wade.  410  M'S. 
113,  93  S-Cl  705.  35  LEdJd  147  (1973J  (right  of 
abortion].  Eisenstadt  v.  Baird,  405  MS.  438.  92 
S.CL  1029,  31  LEdJd  349  (1972)  (right  to  ob- 
tain contraceptives],  Stanley,  n.  5  supra  (right  of 
an  unwed  father  to  retain  custody  of  children], 
and  Criswold,  n.  4  supra  (right  of  married  cou- 
ples to  use  coatraceptives) );  id.  381  U.S.  at  482. 
85  S.Cl  at  1680  (referring  to  the  right  to  direa 
the  education  of  one's  children  as  if  it  were 
fundamental):  id.  at  498.  85  S.CL  at  1689 
(Goldberg,  J.)  (noting  that  the  rights  recognized 
in  Pierce  and  Meyer  are  fundamental).  Not  sur- 
prisingly, some  modem  authorities  have  con- 
cluded that  the  right  of  parents  to  direct  the 
education  of  their  children  is  fundamental. 
See.  e.g..  Dep't  of  Social  Services  v.  Emmanuel 
Baptist  Preschool.  434  .Mich.  380.  416.  455 
N.WJld  1  (1990)  (Cavanagh.  J.)  and  Sheridan 
Rd.  Baptist  Church  v.  Dept  of  Ed.,  426  Mich. 
462.  536-540.  396  N.W.2d  373  (1986)  (Riley,  J.) 
(finding  the  right  (o  direct  the  education  of 
one's  children  (o  be  a  fundamental  right):  Ohio 
V.  Whisner.  47  Ohio  Si.2d  181.  214.  351  N.EJd 
750  (1976)  ("it  has  long  been  recognized  that  the 
right  of  a  parent  to  guide  the  education,  inciud- 
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1536.  Again.  like  the  family,  our  commit- 
ment to  education  is  deeply  rooted  in  our 
history:  "The  .A.merican  people  have  al- 
ways regarded  education  and  acquisition  of 
knowledge  as  matters  of  supreme  impor- 
tance which  should  be  diligently  promot- 
ed." Meyer,  supra,  262  U.S.  at  400,  43 
S.CL  at  626. 

Nevertheless,  a  careful  examination  of 
the  state  interest  in  the  instant  case  re- 
veals that  it  is  not  compulsory  education 
per  se,  but  the  manner  of  education: 

"(T]he  state's   interest  is   simply  the 

certification  requirement  of  the  private 

school  acL  not  the  general  objectives  of 

compulsory  education.    The  interest  the 

state  pursues  is  the  manner  of  education, 

not  its  goals."    People  v.  DeJonge,  442 

Mich.   266,   290,    501    N.W.2d    127,    139 

(1993). 

l3ssSee    also     Care    and    Protection    of 

Charles.  399  Mass.  324,  336,  504  N.E.2d 

592  (1987);  Ohio  v.  Whisner.  47  Ohio  SL2d 

181,    216-217,    351     N.E.2d    750    (1976). 

Hence,  the  state  possesses  a  legitimate  in- 

ing  the  religious  education,  of  his  or  her  chil- 
dren is  indeed  a  'fundamental  right'  guaranteed 
by  the  due  process  clause  of  the  Fourteenth 
Amendment"):  Hafen.  n.  2  supra  at  548  (con- 
cluding that  the  right  to  direct  the  education  of 
one's  children  is  "almost  beyond  the  reach  of 
legislative  regulation"  and  that  "most  of  the 
Court's  opiniofts  recognizing  constitutional 
rights  in  the  adjudication  of  family  interests 
have  subjected  the  legislation  involved  to  mor« 
than  minimal  scrutiny"). 

In  any  event,  the  divergent  holdings  arise  be- 
cause 1t]he  Supreme  Coun  has  never  addressed 
directly  the  full  range  of  parental  autonomy 
questions  presented  by  the  home  education 
movement."  Lupu,  Home  education,  religious 
liberty,  and  the  separation  of  powers,  67  BULR 
971,  975  (1987).  but  in  fact  "has  continued  to  do 
its  best  to  avoid  the  development  of  a  consistent 
and  understandable  test  for  its  family-related 
cases."  Hafen.  n.  2  supra  at  468.  n.  15. 

Because  of  the  historical  recognition  of  the 
vital  imponance  of  the  autonomy  of  the  family. 
I  am  inclined  to  apply  strict  scrutiny  in  the 
private  and  home  school  context  (as  a  govern- 
ment-provided benefit  and  subsidization  of  a 
right,  public  schools  need  not  be  subjected  to 

such  scrutiny.  Rust  v.  Sullivan,  500  US.  . 

HI  S.CL  1759.  114  L.Ed.2d  233  (1991] ).  Never- 
theless. I  do  not  rest  this  opinion  upon  such  an 
analysis,  but  apply  the  reasonableness  standard 
because  I  find  that  the  requirement  is  not  rea- 
sonably related  lo  education,  thereby  negating 
the  necessity  of  determining  whether  the  higher 
standard  of  review  is  applicable. 
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terest  in  the  manner  of  education  only  as 
long  as  it  is  reasonably  related  to  edu- 
cational achievement.  Pierce,  supra  268 
U.S.  at  534-535.  45  S.CL  at  573. 

B 

The  crux  of  the  instant  case  is  not  "the 
legitimacy  of  the  state  ends."  but  "rather, 
to  determine  whether  the  means  used  to 
achieve  these  ends  are  constitutionally  de- 
fensible." Stanley  v.  Illinois,  405  UJS. 
645,  652,  92  S.CL  1208,  1213.  31  LEd.2d 
551  (1972).  Although  deferential,  the  rea- 
sonableness standard  "is   not  a  toothless 

one "    Mathews  v.  Lucas,  427  U.S.  495, 

510,  96  S.Ct  2755.  2764.  49  L£d.2d  651 
(1976)."    For  instance,  in  Pierce,  the  Court 
declared  unconstitutional  a  state  "law  pro- 
hibiting private  school  education  and  com- 
pelling all  children  to  attend  public  schools. 
The  Court  first  noted  that  the  parents  and 
private  educators 
"engaged  in  a  kind  of  undertaking  not 
inherently  harmful,  but  long  regarded  as 
useful  and  meritorious.    Certainly  there 
is  nothing  in  the  present  records  to  indi- 
cate that  they  have  failed  to  discharge 
their  obligations  to  patrons,  students  or 
the  State.     And  there  are  no  peculiar 
circumstances    or    present   emergencies 
which   demand   extraordinary   measures 
relative  to  primary  education."    Id.  268 
U.S.  at  534,  45  S.CL  at  573. 

Hence,  the  Court  held  the  statute  uncon- 
stitutional because  it 
l3s<"unreasonably  interferes  with  the  lib- 
erty of  parents  and  guardians  to  direct 
the  upbringing  and  education  of  children 

under  their  control The  fundamen- 

ta.1  theory  of  liberty  upon  which  all  gov- 
ernments in  this  Union  repose  excludes 
any  general  power  of  the  State  to  stan- 
dardize its  children  by  forcing  them  to 

11.  Although  Mathews,  applies  ihc  standard  with 
rcjfard  to  the  rational  basis  test  of  equal  protec- 
tion, there  is  no  difference  in  its  application 
with  regard  to  due  process. 

12.  People  V.  DeJonge.  179  Mich^pp.  225.  236. 
449  N.W.2d  899  (1939). 

13.  Besides  Michigan,  only  two  siaies.  California 
and  Alabama,  appear  lo  require  teacher  certifi- 
cation   in   home   schools.     CaI.Ed.Code   48224; 
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t06  (Mich.  1993) 

accept  instruction   from  public  teachers 
only."     Id.  at  534-535,  45  S.Cl  at  573. 

Utilizing  parallel  reasoning,  courts  have 
also  struck  down  prohibitions  of  foreign 
language  instruction,  Farrington  v.  To- 
kushige,  273  U.S.  284,  298.  47  S.CL  406, 
408,  71  LEd.  646  (1927);  Bartels  v.  Iowa, 
262  U.S.  404,  411,  43  S.CL  628.  629,  67 
L.Ed-  1047  (1923);  Meyer,  supra  262  U.S. 
at  403,  43  S.CL  at  628;  as  well  as  compre- 
hensive standards  so  regulating  private  in- 
struction that  meaningful  distinctions  be- 
tween public  and  private  schools  had  been 
eliminated,  Whisner,  supra  47  Ohio  SL2d 
at  216-223,  351  N.E.2d  750. 

Similarly,  Michigan's  teacher  certifica- 
tion requirement  is  not  reasonably  related 
to  educational  achievement,  but  is  merely 
an  attempt  to  standardize  its  children  by 
forcing  students  to  accept  instruction  only 
from  state-approved  teachers.  Although 
the  Court  of  Appeals  found  that  "[t]he 
teacher  certification  requirement  is  a  back- 
bone in  the  protection  or""  '*  state  edu- 
cation, this  contention  is  dubitable  in  the 
instant  case.  There  is  no  dispute  that  the 
Bennett  children  are  receiving  an  excellent 
education  from  their  parents.  Nor  does 
the  state  argue  that  the  Bennetts'  edu- 
cation of  their  children  is  not  "meritorious" 
or  poses  "peculiar  circumstances  or  pres- 
ent(s]  emergencies  which  demand  extraor- 
dinary measures  relative  to  primary  edu- 
cation." Moreover,  as  recognized  by  this 
Court  in  DeJonge,  the  nearly  universal  con- 
sensus of  our  sister  states  is  to  authorize 
home  schools  ijyrwithout  teacher  certifica- 
tion.'* In  fact,  even  Michigan  does  not 
mandate  that  all  students  be  taught  by 
certified  teachers.'*  Furthermore,  the 
state  failed  to  provide  any  evidence  proving 
a  correlation  between  the  teacher  certifica- 
tion requirement  and  educational  achieve- 

Ala.Code  16-28-1.  .Moreover,  "many  of  our  sis- 
ter states  have  much  less  stringent  supervisory 
control  over  home  schooling  than  does  Michi- 
gan.' DeJonge,  442  Mich,  at  293.  n.  50.  501 
N.W.2d  at  141.  For  a  thorough  discussion  of 
our  sister  states'  practices,  as  well  as  the  actual 
practice  of  Michigan,  see  DeJonge,  442  Mich. 
292-296.  501   N.W.2d  at  140-142. 

14.     DeJonge.  442  Mich,  at  296.  SOI  .M.W.2d  at  142. 
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ment,'*  while  the  Bennetts  have  proven 
that  their  children  have  been  adequately 
educated  without  certified  teachers.  Not 
unlike  prohibiting  foreign  language  in- 
struction or  private  education,  mandatory 
teacher  certification  in  this  home  school  is 
simply  irrelevant  to  educational  achieve- 
ment 

The  teacher  certification  requirement, 
therefore,  is  unconstitutional  in  the  instant 
case  because  it  "has  but  a  tenuous  relation 
to  alleviation"  of  the  state's  purported  in- 
terest Moore,  supra  431  U.S.  at  500,  97 
S.Ct  at  1936  (Powell.  J.).'*  Although  the 
state  possesses  a  legitimate  interest  in  en- 
suring the  adequate  education  of  the  Ben- 
nett children,  it  has  failed  to  support  the 
proposition  that  the  certification  require- 
ment is  reasonably  related  to. that  interest 
Indeed,  forcing  the  Bennetts  to  halt  the 
education  of  their  children  merely  "spites 

[the   state's]   own   articiilated   goals " 

Stanley,  supra  405  U.S.  at  653.  92  S.Ct  at 
1213.  Instead,  the  teacher  certification  re- 
quirement attempts  to  standardize  the  edu- 
cation of  the  Bennett  children  issgto  state- 
imposed  dictates  in  derogation  of  parents' 

15.  See  DeJongt,  442  Mich,  at  296.  SOI  N.W.2d  at 
142. 

16.  Murphy  v.  Arkansas.  8S2  F.2d  1039,  1042- 
1043  (CA  8.  1988)  (Hnding  that  a  state  require- 
ment that  home  schooling  be  accompanied  by 
standardized  achievement  testing  to  be  the  least 
restrictive  means,  thereby  implicitly  recognizing 
that  teacher  certification  is  not  the  least  restric- 
tive means).  Cf.  Whisner,  supra,  47  Ohio  SUd 
at  216-218.  351  N.E.2d  750  (striking  down  com- 
prehensive school  regulations  as  violating  the 
right  to  direct  the  education  of  one's  children, 
as  well  as  the  free  exercise  of  religion). 

17.  The  majority's  analysis  is  unconvincing  and 
contrary  to  long-established  Supreme  Court  au- 
thority. Although  the  majority  purports  to  find 
that  the  teacher  ccmficatioa  requirement  is  val- 
id because  it  satisfies  (he  "minimal  scrutiny 
test.'  maj.  op  at  116.  in  fact  it  applies  no  scruti- 
ny at  all.  "The  majority,  for  instance,  discards 
defendants'  arguments  without  carefully  exam- 
ining the  factual  record,  and  then  claims  that 
defendants  failed  lo  meet  their  burden  of  proof. 
The  United  Sutes  Supreme  Court,  on  the  other 
hand,  carefully  examines  the  state  interest,  the 
means  the  sute  utilizes  lo  reach  those  ends,  and 
the  effectiveness  of  the  parents'  instruaion 
when  examining  sute  regulation  of  parents'  lib- 
erty to  educate  their  children.  Pierce,  supra  268 
U.S.  at   S34-535.  45  S.Cu  ai   573:    Farnngton. 
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constitutional   rights.     Pierce,   rupra   268 
U.S.  at  534.  45  S.Ct  at  573.'^ 


IV 

I  would  hold  that  M.C.L.  §  388.553: 
MJSJL  §  15.1923  unconstitutionally  abridg- 
es defendants'  right  to  direct  the  education 
of  their  children  because  it  is  an  unreason- 
able regulation  unrelated  to  the  educational 
achievement  of  their  children  schooled  at 
home.  Therefore.  I  respectfully  dissent 
from  the  0)urt's  holding  in  part  II. 


supra  273  U.S.  at  298.  47  S.O.  at  408.  If  the 
means  the  state  undertakes  to  meet  a  legititnate 
interest  are  unrelated  to  the  interest  it  is  at- 
tempting to  further,  the  statute  violates  the  lib- 
erty to  direct  the  education  of  one's  children. 
See,  e.g,  PUrce.  supra  268  U.S.  at  534-535,  45 
S.Cl  at  573.  Extending  the  majority's  reasoning 
to  its  logical  conclusions,  however,  a  prohibi- 
tion of  private  education  would  almost  certainly 
be  found  to  be  reasonably  related  to  educational 
achievement  because  that  assertion  is  '  'at  least 
debauble."  Maj.  op  at  117  (citation  omitted). 
Yet.  the  Supreme  Court  rejected  such  reasoning 
and  declared  those  laws  unconstitutional. 
Puree,  supra  268  US.  at  534-535.  45  S.Ct.  at  573. 
Similarly,  the  rationale  of  the  majority  vmuid 
most  likely  find  a  state's  prohibition  of  foreign 
language  instruction  to  be  reasonable  because 
parents  could  not  disprove  a  state's  assertion 
that  foreign  language  instruction  threatens  na- 
tional security.  Again,  the  Supreme  Court  has 
struck  down  such  statutes.  See.  e.g..  Farrington, 
supra  273  \iS.  at  298,  47  S.Ct.  at  408. 

Pierce,  Farrington,  and  their  progeny  are  in- 
distinguishable from  the  insunt  case.  In  each 
case  the  sute  asserted  an  interest  that  may  have 
facially  appeared  reasonable,  but  (hat  was  dis- 
puted by  the  available  evidence.  Defendants 
have  met  their  burden  by  showing  that  they 
adequately  educate  their  children  and  that  the 
state's  certification  requirement  is  unrelated  (o 
educational  achievement  in  home  schools. 
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II 


THE  TEACHER  CERTIFICATION  REQUIREMENT 
DOES  MOT  VIOLATE  THE  RIGHT  UNDER  THE 
FOURTEENTH  AMENDMENT  OF  PARENTS  TO 
DIRECT  THE  EDUCATION  OF  THEIR 
CHILDREN. 


Defendants  assert  a  fundamental  right  to  direct  the  edu- 
cation of  their  children  free  of  state  regulation.   Bluntly  put, 
there  is  no  authority  for  such  a  sweeping  assertion. 

The  cases  on  which  defendants  rely  --  Pierce  v  Society 
of  Sisters,  268  US  510,  45  S  Ct  571,  69  L-Ed  1070  (1925)  and 
Meyer  v  Nebraska,  262  US  390,  43  S  Ct  625,  67  L  Ed  1042  (1923)  -- 
deal  not  with  regulation  of  parental  choice  but  rather  elimina- 
t'.on  of  parental  choice.   The  Eighth  Circuit  recently  considered 
this  claim  in  Murphy  v  State  of  Arkansas.  852  F2d  1039  (1988)  and 
squarely  rejected  it.   Defendants  heavily  rely  on  Murphy 
regarding  their  Free  Exercise  claim  but  fail  to  even  mention 
Murphy  on  this  claim. 

The  Court  in  Murphy,  at  852  F2d  1043-1044  found  that 
there  is  no  fundamental  right  of  parents  to  supervise  their 
children's  education  to  the  extent  contended  for  and  that  the 
recognition  of  such  a  right  "would  fly  directly  in  the  f^ce  of 
those  cases  in  which  the  Supreme  Court  has  recognized  the  broad 
power  of  the  state  to  compel  school  attendance  and  regulate 
curriculum  and  teacher  certification."   The  Court  quoted  the 
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Supreme  Court's  statement  in  Runyon  v  McCrary ,  427  US  160,  178; 
96  S  Ct  2586,  49  L  Ed  2d  415  (1976),  that: 

"The  Court  has  repeatedly  stressed  that  while 
parents  have  a  constitutional  right  to  send 
their  children  to  private  schools  and  a 
constitutional  right  to  select  private  schools 
that  offer  specialized  instruction,  they  have 
no  constitutional  right  to  provide  their 
children  with  private  school  education  unfet- 
tered by  reasonable  government  regulation. 
*  *  *  Indeed,  the  Court  in  Pierce  expressly 
acknowledged  "the  power  of  the  State  reason- 
ably to  regulate  all  schools,  to  inspect, 
supervise  and  examine  them,  their  teachers  and 
pupi Is . ' " 

Present  defendants  Bennett  were  named  plaintiffs  in 
Clonlara,  Inc  v  Runkel,  722  F  Supp  1442  (ED  Mich,  1989).   The 
federal  district  court  carefully  discussed  the  same  claim  and  the 
same  arguments  at  722  F  Supp  1435-1458  and  flatly  rejected  them, 
holding: 

"No  case  has  yet  found  a  generalized  right  of 
privacy  under  the  Constitution  which  would 
allow  parents  the  right  to  home  school  free 
from  reasonable  government  regulations  .  .  . 
Plaintiffs  here  have  no  fundamental  right  to 
educate  their  children  at  home  free  from 
reasonable  government  regulation." 

See  also,  Hanson  v  Cushman,  490  F  Supp  109  (WD  Mich,  1980). 

The  Court  of  Appeals  clearly  applied  the  correct  test  in 
deciding  this  claim.   Defendants ' argument  is  without  merit  and 
does  not  warrant  consideration  bv  this  Court. 
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Respondent. 
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n  >.  a^.  493.  Kizer  v.  Dorchester 
County  Vocational  Education  Board  of 
Trustees,  287  S.C.  545,  340  S.E.2d 
144,  (S.C.  1986). 

Although  this  quote  from  the  U.S.  Supreme  Court  in  Kizer 
was  included  in  the  context  of  public  education,  it  empha- 
sizes the  importance  of  education  and  the  State's  interest 
in  it.  The  United  States  Supreme  Court  has  also  recognized 
this  interest  as  follows:  "[t]here  is  no  doubt  as  to  the 
power  of  the  scate  having  a  high  responsibility  for  educa- 
tion of  its  citizens,  to  impose  reasoneible  regulations  for 
the  control  and  duration  of  basic  education."  Wisconsin 
V.  Yoder,  406  U.S.  205,213,  32  L.Ed. 2d  15.  92  S.Ct. 
1526,1532  (1972). 

Not  only  is  section  59-65-40  purported  by  the  legisla- 
ture's interest  in  education,  and  its  authority  to  provide 
for  education  under  S.C.  Const.,  art.  XI  §  3 .  It  is  also 
protected  by  the  "cardinal  principle  that  courts  will  pre- 
sume the  legislative  Act  to  be  constitutionally  valid,  and 
every  intendment  will  be  indulged  in  favor  of  the  Act's 
validity  by  the  courts."  Richland  County  v.  Campbell, 
294  S.C.  346,  364  S.E.2d  470  (1988).  Here,  section  59-65- 
40  is  clearly  constitutional. 

Appellants  contend  in  their  brief  that  they  have  a 
fundamental  constitutional  right  to  direct  the  education  of 
their  children,  but  such  a  right  is  not  clearly  established 
by  the  courts  and  it  has  been  specifically  rejected  in  the 
home  schooling  context.   In  Clonlara,  Inc.   v.   Runlcel,   722 
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F.Supp.  1442  (Ed.  Mich.  1989),  the  court  concluded  that  the 
Plaintiffs  had  no  fundamental  right  to  educate  their  chil- 
dren at  home  free  from  reasonable  government  regulation. 
The  court  analyzed  a  number  of  U.S.  Supreme  Court  cases 
relating  to  interest  of  parents  in  directing  the  upbringing 
and  education  of  their  children  and  concluded  that  none  of 
them  clearly  indicated  that  the  parental  right  to  direct 
the  education  of  their  children  was  fundamental.  722 
F.Supp.  at  1456.  These  U.S.  Supreme  Court  cases  that 
Clonlara  found  did  not  fully  indicate  a  fundamental  right 
to  direct  the  education  of  children '  included  Pierce  v. 
Society  of  Sisters,  268  U.S.  510  (1925)  and  Wisconsin  v. 
Voder,  supra. ,  which  were  cited  by  the  Appellants  for 
such  a  requirement.  Clonlara  also  quoted  from  a  case 
challenging  Arkansas'  home  instruction  law.  Murphy  v . 
Arkansas,  852  F.2d  1039,1044  (8th  Cir.  1988)  in  which  the 
court  held  that  parents  had  no  fundamental  right  to  super- 
vise their  childrens'  education  to  the  extent  argued  by  the 
Plaintiffs  in  that  case.  Therefore,  the  Murphy  court 
analyzed  the  parents'  complaints  eibout  the  home  school  act 
under  a  rational  basis  analysis. 

Because  no  fundamental  right  is  involved  here,  the 
requirement  for  the  test  need  only  be  reasonable  or  ration- 
al and  does  not  need  to  be  supported  by  a  compelling  state 
interest  or  a  showing  that  it  is  the  "least  restrictive 
means  possible."  See  Murphy  and  People  v.  De  Jonge, 
449   N.W.2d   899,905   (Mich.   App.    1989);    remanded    for 
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Exhibit  7 


IN  THE  UNITED  STATES  DISTRICT  ZOljkC 


FOR  THE  EASTERN  D 
NORTHERN  DIVIS 

THOMAS  FLOYD  and  RITA  FLOYD, 
NORMAN  GOGGANS  and  TAMARAH 
GOGGANS,  PAUL  WILLIAMS  and 
CLAUDIA  WILLIAMS,  and  ROBBY 
SNYDER  and  LINDA  SNYDER, 

Plaintiffs, 

V. 

CHARLES  E.  SMITH,  et  al.. 
Defendants . 


STRICT  OF  TENNESSEE 
ON  AT  KNOXVILLE 


Civil  Action  No.  3-92-608 


MEMORANDUM  OF  LAW  IN  SUPPORT  OF  MOTION  TO  DISMISS 

The  defendant,  Charles  E.  Smith,  in  his  capacity  as 
Commissioner  of  Education  for  the  State  of  Tennessee  (the 
"Commissicner" ) ,  submits  the  following  in  support  of  his  Motion 
to  D..smiss  the  complaint  in  this  action: 

I.   INTRODUCTION 


A.    The  Present  Federal  Court  Action 


In  this  action,  the  plaintiffs  challenge  the 
constitutronality  of  T.C.A.  §  49-6-3050(b) (7) ,  which  generally 
requires  that  a  parent-teacher  conducting  a  home  school  mu.st 
have  a  baccalaureate  degree  in  order  to  teach  high  school  age 
children.   This  statute  provides  in  full,  as  follows: 
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3.    The  Substantive  Due  Process  Claim.   The 

plaintiffs  also  claim  that  the  baccalaureate  degree  requirement 
set  forth  in  T.C.A.  §  49-6-3050( b) (7)  is  unconstitutional  on 
its  face  or  as  applied  because  it  violates  their  "fundamental" 
substantive  due  process  right  to  direct  the  education  of  their 
children.   Complaint,  1(H  5.1(b)  and  5.2.   They  claim  that 
imposing  such  a  degree  requirement  without  considering  their 
record  of  academic  success  in  teaching  their  children  fails 
because  it  is  not  the  least  restrictive  means  of  achieving  the 
State's  legitimate  interest  in  the  education  of  their 
children.   Sfi£  id. 

The  plaintiffs  have  failed  to  state  a  claim  because 
they  have  relied  upon  the  incorrect  standard  of  review  for 
their  substantive  due  process  claim.   They  appear  to  believe 
that  the  Commissioner  must  meet  a  "compelling  interest" 
standard  in  order  to  uphold  the  baccalaureate  degree 
requirement  at  issue  in  this  case.   If  so,  there  is  no  reason 
v.hy  such  a  standard  would  not  also  apply  to  all  the  other 
requirements  for  home  schooling  set  forth  in  T.C.A. 
§  49-6-3050,  as,  for  example,  to  the  requirement  that  home 
school  parent-teachers  who  teach  elementary  school  age  children 
must  possess  at  least  a  high  school  diploma  or  GED  equivalent. 
S££  T.C.A.  §  49-6-3050(b) (4) .   Indeed,  if  it  can  be  said  that 
parents  have  a  "f undam.ental  right"  to  direct  the  education  of 
their  children  that  may  not  be  impaired  by  law  unless  the  state 
demonstrates  that  its  regulation  is  narrowly  drawn  to  serve  a 
"compelling  interest,"  it  would  necessarily  follow  that  all 
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compulsory  education  laws  must  fail  unless  each  state  can  meet 
such  a  "compelling  interest"  standard. 

This,  obviously,  is  not  a  correct  statement  of  the 
law.   A  state  law  regulating  the  education  of  children  is 
constitutional  if  it  bears  a  rational  relationship  to  some 
legitimate  state  purpose.   £££/  e.g . .  Wisconsin  v.  ^oder.  406 
U.S.  205,  92  S.Ct.  1526,  1542,  32  L.Ed. 2d  15  (1972)  ("where 
nothing  more  than  the  general  interest  of  the  parent  in  the 
nurture  and  education  of  his  children  is  involved,  it  is  beyond 
dispute  that  the  State  acts   reasonably'  and  constitutionally 
in  requiring  education  to  age  16  in  some  public  or  private 
school  meeting  the  standards  prescribed  by  the  State");  Prince 
V.  Commonwealth  of  Massachusetts.  321  U.S.  804,  64  S.Ct.  438, 
442,  88  L.Ed.  645  (1944)  (the  state  may  restrict  the  parent's 
control  over  a  child  by  requiring  school  attendance). 

In  this  case,  the  issue  is  whether  a  home  school 
parent-teacher  may  be  required  to  possess  a  baccalaureate 
degree  before  teaching  high  school  age  children.   The  State  has 
simply  required  that  those  who  would  teach  high  school  age 
children  at  home  must  meet  this  minimal  level  of  academic 
achievement.   Obviously,  this  requirement  bears  a  rational 
relationship  to  the  State's  legitimate  interest  in  the 
education  of  children.   Tennessee's  degree  requirement  for  home 
school  parent-teachers  imposes  only  the  most  minimal  burden  on 
parents'  right  to  control  the  education  of  their  children.   At 
least  one  other  state  has  required  that  home  school  children 
may  be  taught  only  by  certified  teachers,  and  this  more 
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III.  CONCLUSION 

For  the  reasons  stated  above,  the  Commissioner's 
Motion  to  Dismiss  the  complaint  in  this  action  should  be 
granted. 


Respectfully  submitted, 

CHARLES  W.  BURSON 

Attorney  General  and  Reporter 


CATALANO 
Deputy  Attorney  General 
450  James  Robertson  Parkway 
Nashville,  Tennessee  37243-0485 
0  741-3491 


H.  REINBDLD 
Assistant  Attorney  General 
450  James  Robertson  Parkway 
Nashville,  Tennessee  37243-0485 
(615)  741-3598 
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ExhibU  8 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


s 

MAKAIiA  D.  RACOB,  § 

s 

Plaintiff,  S 

S 
-vs-  §     C.A.  No.  55-0210  (SS) 

§ 

WILLIAM  PERRY,  Secretary  § 

of  Defense,  S 

§ 

Defendant.  § 

§ 


DEPENDANT'S  LOCAL  RDLE  108(h)  STATEMENT  OF  MATERIAL  FACTS 
AS  TO  WHICH  THERE  IS  NO  DI3PDTE 

Pursuant  to  Local  Rule  108(h),  defendant  avers  that  there  is 

no  genuine  issue  as  to  the  following  facts: 

1.  The  Department  of  Defense  Directive  (DOCDIR)  1304.26  of 
Deceir.ber  21,  1993,  establishing  standards  for  enlistment  into  the 
Armed  Forces,  delegates  to  the  Secretaries  of  th-?.  Military 
Departments  authority  to  specify  the  qualification  standards  for 
"alternative  credential  holders"  and  non-high  school  graduates, 
and  other  standards  necessary  to  implement  the  directive.   f See 
Exhibit  A,  Monahan  Decl . ,  attachment  tab  1  at  pp.  l  through  10,  5 
B.3.a  &  5  E.4.e,  respectively] 

2.  The  purpose  of  DODDIR  13  04.26  is,  inter  alia,  to 
establish  disqualifying  conditions,  including  educational 
conditions,  that  are  causes  for  rejection  for  military  service, 
and  to  identify  policies  and  standards  for  selecting  those 
individuals  who  would  train  and  adapt  well  to  service  life  and 
thus  maximize  the  possibility  that  the  chosen  individuals  would 
successfully  perform  military  duties.   (See  Exhibit  A,  Monahan 
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C.  Because  Plaintiff  Is  Without  Standing  To  Assert 
Constitutional  claims  On  Behalf  Of  Her  Parents, 
The  Amended  Complaint  Should  Be  Dismissed 

Fairly  read,  its  appears  plaintiffs'  Ainended  Complaint  seeks 
to  raise  in  this  action  the  purported  constitutional  rights  of 
plaintiff's  parents.   Plainly,  plaintiff  cannot  (under  the  facts 
alleged  in  her  Amended  Complaint)  assert  in  this  action  her 
parents '  first  amendment  right  to  their  free  exercise  of  religion 
or  their  fourteenth  amendment  rights  to  exercise  parental 
liberty.   Because  plaintiff  is  without  standing  to  raise 
constitutional  issues  on  behalf  of  her  parents,  her  Amended 
Complaint  should  be  dismissed  pursuant  to  Fed.  R.  Civ.  Pro. 
12(b)  (1)  .'' 

In  this  regard,  in  paragraph  il  of  her  Amended  Complaint, 
plaintiff  alleges  that  her  parents  (who  are  presumably  competent 
adults)  made  their  decision  to  home  school  plair;tiff  (while  she 
was  a  minor)  as  an  exercise  of  their  parental  rights  to  religious 
liberty  and  parental  liberty.   As  a  result,  plaintiff  must  be 
alleging  that  because  her  parents '  chose  lawfully  to  home  school 
her  and  this  choice  by  her  parents  resulted  in  her  classification 
as  a  Tier  II  candidate  for  enlistment,  the  government's  actions 
should  be  subject  to  strict  scrutiny  (and  tne  government  must 
therefore  demonstrate  a  compelling  state  interest  to  justify  its 


"   Because  plaintiff  is  without  standing  to  raise  her 
parent's  putative  claims,  there  is  no  case  in  controversy. 
Because  there  is  no  case  in  controversy,  this  Court  is  without 
subject  matter  jurisdiction. 
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insinuate  itself  into  matters  historically  left  to  the  peculiar 

competence  of  military  officials  responsible  for  the  maintenance 

of  the  armed  services.   However,  as  previously  established,  the 

determination  of  the  significance  of  educational  qualifications 

of  potential  recr'-iics  on  theii  successful  performance  is  clearly 

the  type  of  "executive  determination  particularly  unsuited  to 

judicial  assessment,"  and  one  on  which  this  Court  should  defer  to 

the  judgment  of  the  responsible  military  professionals  and  the 

legislature.   See,  e.g..  Kreis  v.  Secretary  of  the  Air  Force.  866 

F.2d  at  1514 . 

Because  the  facts  alleged  in  the  Amended  Complaint  fail  not 

only  to  demonstrate  that  plaintiff  is  similarly  circumstanced  to 

traditional  high  school  graduates,  and  fail  as  well  to  provide 

the  Court  with  a  reasonable  tasis  cpon  which  to  interfere  with 

the  military's  judgment  on  ho.;  best  to  determine  the  composition 

of  the  Armed  Forces;,  the  Courc  should  dismiss  the  Amended 

Complaint  for  failuie  tc  stata  a  claim  on  which  relief  can  be 

granted. 

E.    The  Ur.iisputihle  Facts  Establish  That  The  Navy's 
Enlistjiar.t  Policies  Do  Not  Violate  The  Equal 
Proteccicr.  Couconent  Of  The  Due  Process  Clause  Of 
The  Fiftl-  Ace.'.iment 

Even  if  the  Court  v.-ere  to  decide  that  the  Amended  Complaint 

states  a  claim  upon  which  it  may  grant  relief,  which  it  should 

not,  the  undisputable  facts  established  by  the  Monahan 

Declaration  (Exhibit  A)  and  its  attachments  demonstrate  that 

defendant  is  entitled  to  judgment  as  a  matter  of  law. 
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Because,    as   previously   established,    plaintiff's  Amended 

Compliant    fails    to   "r.a>ce   out    a    legitmate    cause    of    action   under 

the    first    amendment,     nor    chat    the   Government   applied   a 

classification    based    on    the    exercise    of    religious    freedoms,    the 

proper   test    for   th.is    Court    to   apply    in   review   of   the  military's 

classifications    is    che    "rational    basis    test."      Under   the   rational 

basis   test: 

[A]  regular i3n  need  only  bear  some  rational 
relationship  to  legitimate  governmental  purposes. 
[Citation  oir.itted.  ]   The  deference  afforded  to  the 
gover.nment  under  che  rational  basis  test  is  so 
deferent!?,  1  chat  even  if  the  government's  actual 
purpose  in  creating  classifications  is  not  rational, 
a  court  can  'jphold  the  regulation  if  the  court  can 

nvision  sore  raticp.al  basis  for  the  classification. 
In  McGo'..£n  v.  :!arvl::rd.  366  U.S.  420,  81  S .  Ct .  1101, 
6  L.Ed. 2d  393  (1961),  the  Supreme  Court  stated  that 
"[a]  stat'-ccry  discrimination  will  not  be  set  aside 
if  any  s-ate  of  facts  reasonably  can  be  conceived  to 
justify  i'. 

Guerra  v.  Scrucos   ?-''2  F.?d  270,  279  (4th  Cir.  1991). 

Thus,  this  C3-::-c'£  :p:;uiry  doss  rtot  require  a  "balancing"  of 

the  individual's  irzerest  or.   one  side  and  the  military  interests  ' 

on  the  other,  r:ut  crly  =  dacerr'.ina':  ion  as  to  whether  legitimate 

military  ends  ..ere  sougi':'".  co  !je  achieved  by  the  distinction. 

Cf . .  Goldman  v.  Secretarv  of  Defense.  734  F.2d  1531,  1536  (D.C. 

Cir.  1984),  affirmed,  475  U.S.  503  (1936)  {where  the  court  was 

required  to  determine  v.'hether  the  means  designed  accommodated  the 

individual's  right  to  an  appropriate  degree  and  yet  ultimately 

holding  that  the  reasons  for  Air  Force  rules  prohibiting 

deviation  fror.  consis-encly  applied  uniform  requirements  were 

sufficient  to  prevent  je..ish  captain  from  wearing  yarmulke  while 
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Respectfully   submitted. 


ERIC    H.rttOLTDER,    JR   D.C./^AR   #303115 
United   itAtea'jAttorney 


^.i^^:^ 


BRUCE  R.  MEGYTT— frrfrr—aAR  /422741 
Assistant  United  States  Attorney 

Judiciary  Center  Building 
555  Fourth  Street,  N.W. 
Room  10-832 

Washington,  D.C.   20001 
(202)  514-7161 


OF  COUNSEL: 

CDR  ROBERT  P.  MONAHA.:,  JAGC,  USN 

General  Litigation  Division 

Office  of  the  Judc3  .-.civocaca  Csneral 

Department  of  the  ..r  .'■/ 

200  Stovall  Stree-- 

Alexandria,  Virginia   22332-2400 

(703)  325-9870 
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Exhibit  9 

Twelve  Month  Attrition  (FY  1988-1993) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

2. 

3. 

College— 2  or  more  years 
Home  School  Diploma 

High  School  Graduate 

Tier  I 
Tiern 
Tier  I 

12.7% 
14.8% 

15.3% 

4. 
5. 
6. 

Occupational  Program  Cert. 
College— One  semester 
Adult  Education 

Tier  II 
Tier  I 
Tier! 

19.9% 
25.0% 
25.3% 

7. 

H.S.  Cert,  of  Attend. 

TierU 

25.6% 

8. 
9. 
10. 

Correspondence  School  Dip. 
H.S.  Equiv.  (GED) 
Less  than  H.S.  Dip. 

Tier  II 
TierU 
Tier  lU 

27.0% 
27.3% 
28.6% 

Twenty-four  Month  Attrition  (FY  1988-1992) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

College— 2  or  more  years 

Tier  I 

18.1% 

2. 

Home  School  Diploma 

TierO 

20.6% 

3. 

High  School  Graduate 

Tieri 

22.0% 

4. 

Occupational  Program  Cert. 

Tier  II 

26.3% 

5. 

H.S.  Cert,  of  Attend. 

Tier  U 

33.2% 

6. 

College— One  semester 

Tier  I 

35.3% 

7. 

Adult  Education 

Tier  I 

36.4% 

8. 

Correspondence  School  Dip. 

Tier  II 

39.5% 

9. 

H.S.  Equiv.  (GED) 

TierU 

40.3% 

10. 

Ir.s.s  than  H.S.  Dip. 

Tier  lU 

42.6% 

Thirty-six  Month  Attrition  (FY  1988-1991) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

College— 2  or  more  years 

Tier  I 

22.9% 

2. 

High  School  Graduate 

Tier  I 

28.0% 

3. 

Home  School  Diploma 

Tiern 

28.5% 

4. 

Occupational  Program  Cert. 

Tier  II 

28.7% 

5. 

H.S.  Cert,  of  Attend. 

Tier  II 

41.3% 

6. 

College— One  semester 

Tier  I 

42.6% 

7. 

Adult  Education 

Tier  I 

45.0% 

8. 

H.S.  Equiv.  (GED) 

Tier  II 

49.1% 

9. 

Correspondence  School  Dtp. 

Tier  II 

49.3% 

10. 

Less  than  H.S.  Dip. 

Tier  UI 

52.9% 
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Senator  Grassley.  Ms.  Pinyan. 

STATEMENT  OF  COLLEEN  K  PINYAN 

Ms.  Pinyan.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 
Good  morning.  On  behalf  of  the  Rutherford  Institute,  I  want  to 
thank  the  subcommittee  for  inviting  us  to  testify  about  this  most 
important  issue.  As  some  of  you  may  know,  the  Rutherford  Insti- 
tute is  an  international  nonprofit  civil  liberties  organization  spe- 
cializing in  the  defense  of  religious  freedom.  Over  the  past  few 
years,  the  Rutherford  Institute  has  witnessed  an  alarming  increase 
in  the  number  of  cases  we  have  handled  involving  parental  rights. 

For  example,  last  year  roughly  one-fourth  of  the  cases  that  we 
considered  possible  sources  of  litigation — ^that  is,  670  cases — in- 
volved parental  rights  issue — one-fourth  of  670  cases.  The  Ruther- 
ford Institute  believes  that  the  Parental  Rights  and  Responsibil- 
ities Act  introduced  in  Congress  this  summer  will  help  protect  pa- 
rental rights. 

In  the  written  testimony  I  have  submitted  to  the  subcommittee, 
I  have  detailed  the  many  ways  that  the  Rutherford  Institute  be- 
lieves that  this  legislation  will  benefit  parents.  Today,  however,  I 
want  to  focus  on  the  overarching  reason  why  the  Rutherford  Insti- 
tute believes  that  congressional  intervention  is  necessary  in  this 
area. 

Courts  are  so  narrowly  interpreting  parental  liberty  that  they 
are  not  allowing  parents  to  enjoy  the  complete  freedom  necessary 
to  direct  the  upbringing  of  their  children.  Two  recent  cases  that  the 
Rutherford  Institute  has  been  involved  with  illustrate  this  disturb- 
ing trend. 

First  of  all,  the  first  case  is  Newkirk  v.  Fink  out  of  Michigan.  In 
this  case,  Jason  Newkirk  was  a  third-grader  whose  teacher  worried 
that  he  was  too  quiet  and  believed  that  he  needed  a  friend.  The 
teacher  suggested  to  his  mother  that  Jason  occasionally  visit  the 
school's  guidance  counselor,  Mr.  Fink;  that  he  would  play  games 
with  Mr.  Fink  in  hopes  that  Jason  would  become  less  shy.  His 
mother  assented  to  this  limited  request. 

Soon  thereafter,  however,  Mr.  Fink  formally  proposed  to  Daniel 
Newkirk,  Jason's  father,  that  Mr.  Fink  be  allowed  to  counsel  Jason 
officially.  Mr.  Newkirk  expressly  forbade  Mr.  Fink  from  engaging 
in  this  form  of  counseling  with  Jason.  Despite  this  unequivocal  pa- 
rental order,  however,  Mr.  Fink  began  counseling  Jason  with  a 
treatment  tool  that  was  designed  for  use  only  by  trained  psy- 
chiatric professionals.  Mr.  Fink  was  no  such  professional. 

When  the  Newkirks  discovered  this  unauthorized  and  dangerous 
counseling,  they  asked  the  school  to  discontinue  this  counseling. 
TTie  school  refused  the  parents'  request.  Ultimately,  the  Newkirks 
were  forced  to  remove  Jason  from  that  school.  The  Newkirks  even- 
tually filed  suit  alleging  that  the  school  and  Mr.  Fink  had  violated 
their  right  of  parents.  The  school  claimed  that  sessions  in  which 
Mr.  Fink  askea,  without  parental  consent,  what  turns  you  on,  what 
do  you  think  about  a  boy  who  wishes  his  brother  were  dead — ^the 
school  argued  that  these  questions  did  not  violate  the  Newkirks' 
parental  liberty. 

A  Federal  district  court  held  that  the  school  did  not  violate  any 
constitutional  right  by  failing  to  obtain  parental  consent  for  coun- 
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seling.  The  Sixth  Circuit  Court  of  Appeals  affirmed  the  decision. 
Both  courts  in  this  case  failed  to  protect  the  fundamental  liberty 
articulated  by  the  Supreme  Court  70  years  ago  in  Meyer  v.  Ne- 
braska and  Pierce  v.  Society  of  Sisters.  What  happened  to  the 
Newkirks  cut  to  the  fundamental  core  of  parental  liberty. 

Another  case  that  the  Rutherford  Institute  is  handling  is  from 
Massachusetts,  and  this  also  demonstrates  how  the  court  failed  to 
protect  parental  rights  fully.  At  Chelmsford  High  School  in  Massa- 
chusetts, school  officials  forced  students  to  attend  a  mandatory 
school  assembly  featuring  standup  comedian  Suzanne  Landolphi's 
presentation  "Hot,  Sexy,  and  Safer."  During  her  presentation,  she 
used  lewd  and  lascivious  language  for  bodv  parts,  simulated  mas- 
turbation, had  a  male  student  lick  a  condom,  ogled  at  male  stu- 
dents' buttocks,  and  had  a  female  student  put  a  condom  over  a 
male  student's  head. 

Parental  consent  was  not  required  for  students  to  attend  the  as- 
sembly. In  fact,  parents  were  never  even  advised  of  the  nature  of 
the  program  so  that  alternative  plans  could  be  made  for  students 
whose  parents  objected  to  this  form  of  education. 

The  Rutherford  Institute  filed  suit  on  behalf  of  some  of  the  par- 
ents in  this  case.  Our  attorneys  argued  that  by  failing  to  notify 
parents  of  the  assembly  and  thereby  giving  parents  no  excusal  op- 
tion, the  school  violated  parental  liberty.  A  Federal  district  court 
dismissed  the  claim  and  the  First  Circuit  Court  of  Appeals  af- 
firmed. The  court  of  appeals  found  that  parental  liberty  did  not 
protect  the  right  of  parents  to  excuse  one's  child  from  objectionable 
course  work. 

The  court  wrongly  found  that  parents  have  no  right  to  say  to  the 
State,  you  can't  teach  my  child  subjects  morally  offensive  to  me. 
The  court  incorrectly  saw  no  difference  between  parents  who  try  to 
tell  a  school  what  to  teach  and  these  parents  who  sought  to  excuse 
their  children  from  morally  offensive  course  work.  Past  courts, 
however,  have  recognized  the  distinction  between  these  two  ideas. 
This  court  took  a  narrow  and  erroneous  view  of  parental  liberty. 

How  can  parents  fully  exercise  the  right  of  parental  liberty  under 
this  decision  without  the  ability  to  excuse  their  children  from  objec- 
tionable course  work?  The  Rutherford  Institute  is  planning  to  ap- 
peal this  decision  to  the  Supreme  Court. 

The  Parental  Rights  and  Responsibilities  Act  would  change  all  of 
these  stories.  It  would  give  parents  a  Federal  civil  rights  statute 
under  which  they  could  have  filed  their  claims.  The  Parental 
Rights  and  Responsibilities  Act  should  minimize  intrusion  into  pa- 
rental authority  and  make  it  easier  for  courts  to  protect  fully  pa- 
rental Uberty. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Pinyan  follows:] 
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Over  the  past  few  years.  The  Rutherford  Institute  has  witnessed  an  alarming 
increase  in  the  number  of  requests  for  assistance  in  the  parental  rights  area.     We 
receive  requests  to  assist  with  excusid  and  curricula  matters  in  the  public  schools, 
home  education  issues,  and  ctistody  batties  between  the  state  and  parent. 

The  Rutherford  Institute  believes  that  the  Parental  Rights  and  Responsibilities 
Act  (PRRA)  intioduced  in  Congress  this  summer  will  protect  parental  rights  and 
reverse  this  disturbing  tiend.  The  PRRA,  as  is,  should  miiumize  intrusions  into  the 
family,  and,  with  minor  modifications,  should  have  an  even  broader  impact  on 
parental  liberty.  The  legislation  should  deter  well-meaning  government  officials 
from,  without  just  cause,  interfering  with  or  usurping  the  right  of  parents  to  direct 
the  upbringing  of  their  children.  The  PRRA  should  accomplish  this  goal  in  two 
ways:   1)  the  PRRA  clarifies  tiie  contours  of  the  fundamental  liberty  interest  in 
parental  rights;  and  2)  the  PRRA  reestablishes  strict  scrutiny  as  the  proper  standard 
of  review  for  cases  involving  parent<il  liberty. 
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The  Rutherford  Institute  is  an  international,  non-profit  civil  liberties 
organizations  specializing  in  the  defense  of  religious  freedom.  For  more  than  twelve 
years.  The  Rutherford  Institute  has  been  conrunitted  to  defending  the  rights  of 
religious  people  in  America  and  throughout  the  world.  While  The  Rutherford 
Institute,  led  by  Founder  and  President  John  W.  Whitehead,  handles  a  wide  variety  of 
issues  impacting  religious  freedom,  %  however,  was  our  experience  litigating  issues 
involving  parental  rights  that  led  this  Subconrumttee  to  invite  The  Rutherford  Institute 
to  testify  today. 

Over  the  past  few  years.  The  Rutherford  Institute  has  witnessed  an  alanning 
increaise  in  the  number  of  requests  for  assistance  in  the  parental  rights  area.  Last 
year.  The  Rutherford  Ii^titute  handled  670  cases  that  we  considered  possible  subjects 
of  litigation.   At  least  155  of  these  cases  involved  parental  rights  issues.  This  figure 
includes  excusal  and  curricula  matters  in  the  public  schools,  home  education  issues, 
and  custody  battles  between  the  state  <md  parent. 

In  some  of  these  cases.  The  Rutherford  Institute  witnesses  government 
agencies  attempting  to  undermine  and  usurp  parental  responsibility.   For  example,  in 
the  case  involving  a  Michigan  family,  discussed  below,  local  education  officials 
arrested  a  mother  for  home  schooling  her  children  and  tried  to  prosecute  the  children 
as  "incorrigible"  and  truamt  juveniles.    Cases  such  as  this  do  not  involve  abuse  or 
neglect.   They  frequently  represent  situations  where  the  state  seeks  to  penalize 
parents  who  have  different  parenting  philosophies  than  certain  state  officials. 

Another  area  in  which  The  Rutherford  Institute  frequently  assists  parents  is  the 
public  school  context  where  some  school  officials  exploit  their  responsibility  for 
educating  children  that  parents  entrust  to  the  schools.    Sometimes,  schools  ignore 
parental  requests  to  exempt  their  children  from  objectionable  curriculum,  and  other 
times  schools  fail  to  notify  parents  that  their  child  will  be  participating  in  potentially 
objectionable  coursework,  such  as  sex  education  classes.  Courts  have  traditionally 
held  and  some  states  have  acknowledged  that  parental  liberty  encompasses  both  of 
these  rights.   In  a  case  involving  a  Massachusetts  family,  discussed  below,  school 
officials  failed  to  notify  parents  that  their  high  school  students  were  going  to  attend  a 
"safe  sex"  presentation  that  ultimately  was  more  about  sexually  explicit 
demonstrations  and  lewd  cmd  lascivious  language  than  safety.   The  school  <dso 
neglected  to  provide  im  alternative  for  students  who  did  not  want  to  attend  the 
assembly.   Such  cases  are  not  situations  in  wliich  the  parents  are  seeking  to  tailor 
school  curricula  to  their  desires  and  values.   Instead,  parents,at  most,  simply  want  to 
substitute  alternative  coursework  for  those  assignments  that  attack  their  fanulies' 
values;  often,  they  just  want  to  know  that  their  children  learn. 
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The  Rutherford  Instihite  believes  that  the  Parental  Rigjhts  and  Respor\sibilities 
Act  (PRRA)  introduced  in  Congress  this  summer  will  protect  parental  rights.  The 
PRRA,  as  is,  should  minimize  intrusioi\s  into  the  family,  and,  with  mmor 
modifications,  should  have  an  even  broader  impact  on  parental  liberty.  The 
legislation  should  deter  well-meaning  govenunent  officials  from,  without  just  cause, 
interfering  with  or  usurping  the  right  of  parents  to  direct  the  upbringing  of  their 
children.   The  PRRA  should  accomplish  this  goal  in  two  ways:   1)  the  PRRA  clarifies 
the  contours  of  the  fundamental  liberty  interest  in  parental  rights;  and  2)  the  PRRA 
reestablishes  strict  scrutiny  as  the  proper  standard  of  review  for  cases  involving 
parental  liberty. 

PARENTAL  RIGHTS  AS  A  FUNDAMENTAL  LIBERTY 

The  Rutherford  Institute  views  the  PRRA's  primary  aim  as  not  to  create  a  new 
right  but  to  make  certain  that  the  courts  and  the  government  treat  the  right  of 
parents  as  fundamental.    As  the  bill  recounts,  the  United  States  Supreme  Court  has 
held  that  parents  have  a  fundamental  right  to  make  decisior\s  about  ttieir  children's 
education  and  upbringing.  See  Mever  v.  Nebraska,  262  U.S.  390  (1923);  Pierce  v. 
Sodetv  of  Sisters  268  U.S.  510  (1925);  Farrineton  v.  Tokushiee.  273  U.S.  284  (1927). 
While  the  Supreme  Court  issued  these  rulings  more  than  seventy  years  ago,  the 
Supreme  Court  has  relied  upon  them  coi\sistently.  See  Wisconsin  v.  Yoder,  406  U.S. 
205  (1972):  see  also  Employment  Div.  v.  Smith,  110  S.  Ct.  1595  (1990)  (discussing  this 
fundamental  liberty). 

Critics  might  argue  that  Congress  does  not  need  to  codify  this  right's 
fundamental  status.  Too  often,  however,  both  the  courts  and  the  state  disregard  this 
right  and  its  favored  position.  Four  cases  that  the  Rutherford  Institute  is  currently 
handling  exemplify  this  disturbing  trend. 

Newkirk  v.  Fink 

Newkirk  v.  Fink  involves  the  fight  of  a  family  over  their  right  to  control  the 
psychological  counseling  of  their  son.  Jason  Newkirk  was  a  third-grade  student  at 
Whitehills  Elementjuy  Schools  in  East  Lansing,  Michigan.  His  teacher  worried  that 
Jason  was  too  quiet  and  believed  that  he  needed  a  friend.  The  teacher  called  Jason's 
mother  to  suggest  that  j2ison  occasionally  visit  the  guidance  counselor,  Michael  Fii\k, 
to  play  games  such  as  checkers  so  that  Jason  would  become  less  shy.  Nancy 
Newkirk  assented  to  this  request  under  the  express  condition  ti\at  Jason  not 
otherwise  meet  with  the  counselor. 

One  month  later,  Mr.  Fink  formally  proposed  to  Daniel  Newkirk,  Jason's 
father,  that  Mr.  Fink  be  allowed  to  counsel  officially  Jason.  Mr.  Newkirk  expressly 
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forbade  Mr.  Fink  from  engaging  in  more  extensive  counseling  with  Jason.  Despite 
this  unequivocal  parental  order,  Mr.  Fink  began  counseling  Tason  two  months  later. 

Mr.  Fink  subjected  Jason  to  a  treatment  tool  de>igned  exclusively  for  use  by 
trained  psychiatric  professionals,  even  though  Mr.  Fink  had  no  such  training.   The 
treatment  tool  used  with  Jason  asked  questions  such  as  "What  do  you  think  about  a 
boy  who  sometimes  wished  that  his  brother  were  dead?"  and  "What  is  the  worse 
thing  you  can  say  about  your  family?".  Mr.  Fink,  therefore,  was  engaging  in  a 
delicate  and  dangerous  mental  health  treatment  that  not  only  was  imauthorized  but 
also  that  he  was  completely  unqualified  to  give,  since  he  was  merely  a  guidance 
counselor. 

After  several  months  the  Newkirks  discovered  that  Mr.  Fink  had  commenced 
this  counseling.  The  Newkirks  tried  to  persuade  the  school  to  discontinue  this 
cour\seling  but  to  no  avail.  The  school  also  ignored  the  Newkirks'  attempts  to  obtain 
information  about  his  treatment.  Ultimately,  the  Newkirks  were  forced  to  remove 
Jason  from  Whitehills  Elementary  School  and  also  to  send  him  to  a  private 
psychiatrist  to  treat  problems  that  arose  from  this  coimseling. 

The  Newkirks  filed  suit  alleging  that  Mr.  Fink  and  the  school  had  violated 
their  right  as  pairents  to  govern  the  upbringing  of  their  son  by  failing  to  obtain  their 
consent  to  counsel  Jason,  by  subjecting  him  to  mental  health  treatment  contrary  to 
their  express  desires,  and  by  refusing  to  show  them  Jason's  treatment  records. 

The  school  contended  that  it  had  the  right  to  subject  Jason  to  mental  health 
treatment  without  obtaining  parental  consent.  The  school  claimed  that  sessions  in 
which  Mr.  Fii\k,  without  parental  consent,  asked  Jason  "What  turns  you  on?"  and 
"What  do  your  parents  do  that  embarrasses  you  the  most?"  did  not  violate  the 
Newkirks'  parental  liberty. 

Judge  Richard  Euslen  of  the  Western  District  of  Michigan  embraced  the 
school's  defense.   In  a  summitry  judgment  ruling,  the  court  held  that  the  school  did 
not  violate  <my  constitutional  right  by  failing  to  obtain  parental  consent  for 
coimseling  and  that  no  parental  right  existed  to  object  to  the  mentid  health  treatment 
Jason  received  or  to  view  his  school  and  counseling  records.  The  Sixth  Circuit  Court 
of  Appeals  affirmed  the  decision,  1995  WL  355664  (6th  Qr.  1995)  (unpubUshed 
disposition),  because  it  agreed  that  there  was  no  right  under  the  federal  Constitution 
protecting  the  Newkirks. 

Parents  know  that  when  they  send  their  children  to  public  schools  they 
necessarily  forfeit  some  degree  of  control  over  their  children's  lives.   What  happened 
to  the  Newkirks,  however,  cuts  at  the  core  of  the  fundamental  parental  right.   In  the 
Newkirks'  case,  both  the  state  and  the  courts  trampled  on  the  rigj\ts  of  the  Newkirks 
as  parents.  The  guid«mce  couriselor  blatantly  ignored  the  express  wishes  of  Mr. 
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Newkirk  that  his  son  not  receive  covinseling  at  the  school.  The  federal  district  court 
and  court  of  appeals  fculed  in  their  duties  to  protect  the  fundamental  liberty 
articulated  by  the  Supreme  Court  in  Meyer,  Pierce,  and  Yoder. 

Earlier  this  month,  the  Supreme  Court  rejected  The  Rutherford  Institute's 
petition  for  writ  of  certiorari  on  behalf  of  the  Newkirks.  The  Newkirks'  rights  will 
never  be  vindicated  by  the  courts-a  place  where  the  Newkirks  should  have  had  a 
safe  haven. 

Had  the  PRRA  been  enacted,  however,  the  story  would  have  been  different 
The  Newkirks  would  have  had  a  federal  dvil  right  statute  under  which  they  could 
have  filed  their  claim.  The  PRRA  would  have  reminded  the  courts  «ind  the  school 
that  parents  do  have  a  right  to  be  involved  in  their  children's  lives  and  that  only  a 
paramount  interest  can  override  tha*  right-a  right  the  school  never  articulated  in  the 
Newkirks'  case.   The  PRRA  could  have  deterred  Michael  Fink  from  counseling  Jason 
Newkirk  without  his  parents'  consent  and  would  have  provided  the  Newkirks  relief 
had  the  deterrent  failed. 

By  enacting  the  PRRA  Congress  can  save  other  families  from  the  anguish  the 
Newkirks  have  endured.  By  adding  to  the  definition  section  language  that  would 
clarify  that  the  "riglit  of  a  pju'ent  to  direct  the  upbringing  of  a  child"  to  mdude 
"directing  all  decisions  involving  counseling  and  the  psychological  and  emotional 
well-being  of  a  child,"  this  Subcommittee  will  further  ensure  that  this  travesty  is 
never  repeated. 

Brown  v.  Hot,  Sexy,  and  Safer  Productions,  Inc. 

Another  case  that  The  Rutherford  Institute  is  handing  also  shows  how  the 
PRRA  could  help  clarify  the  parameters  of  religious  freedom.   At  Chelmsford  High 
School  in  Massachusetts,  school  officials  forced  students  to  attend  a  mandatory  school 


assembly  featuring  stand-up  comedienne  Suzanne  Landolphi's  presentation  "Hot, 
Sexy,  and  Safer."  Landolphi  opened  with  the  statement,  "I  can't  believe  how  many 
people  came  here  to  listen  to  someone  talk  about  sex,  instead  of  staying  home  and 
having  it  yourself."   She  peppered  her  presentation  with  statements  such  as  "Safe  sex 
is  having  sex  with  yourself.  Now,  you  know  what  I'm  talking  about,  right?  (pointing 
to  student  who  nods  yes)  .  .  .  Safer  sex  is  having  sex  with  someone  else  and  lowering 
the  risk."  She  also  used  lewd  and  lascivious  language  for  body  parts,  simulated 
masturbation,  had  a  male  student  lick  a  condom,  and  had  a  female  student  put  that 
condom  over  the  male  student's  head. 

Parental  consent  was  not  required  for  students  to  attend  the  assembly.  In  fact, 
parents  were  not  advised  of  the  nature  of  the  program  in  advance  so  that  alternative 
plans  could  be  made  for  students  who  did  not  wish  to  attend.  Rather,  the  school 
assumed  that  it  could  usurp  the  rig^t  to  teach  its  students  about  safe  sex  and  gave  no 
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regard  for  the  fundamental  right  of  the  parents  in  this  sensitive  area  of  family  life. 
The  school  subshtuted  the  parents'  philosophies  on  this  issue  with  its  own. 

The  Rutherford  Institute  filed  suit  on  behalf  of  two  sets  of  parents— Ronald  and 
Suzanne  Brown  and  Richard  and  Carol  Dubreuil.  One  of  the  many  arguments  the 
attorneys  made  before  the  court  was  that  by  failing  to  notify  parents  of  the  assembly 
and  thereby  giving  parents  no  excusal  optioiv  the  school  impermissibly  interfered 
with  parental  liberty.  A  federal  district  court  dismissed  the  parents'  case  for  failure 
to  state  a  claim.  The  First  Qrcuit  Court  of  Appeals  recently  affirmed  that  decision. 

The  court  of  appeals  fovmd  that  parental  liberty  does  not  protect  parents 
seeking  to  excuse  their  children  from  auricula  they  find  imsuitable.  The  court  stated: 
"[T]he  state  does  not  have  the  power  to  'standardize  its  children'  or  'foster  a 
homogenous  people'  by  completely  foreclosing  the  opportunity  of  individuals  and 
groups  to  choose  a  different  path  of  education. .  . .  We  do  not  think,  however,  that 
this  freedom  encompasses  a  fundament<il  constitutional  ri^t  to  dictate  the 
curriculum  at  the  public  school  to  which  they  have  chosen  tt\eir  children."  Brown  v. 
Hot  Sexy,  and  Safer.  Inc..  No.  95-1275,  slip.  op.  at  14.  The  court  found  that  parents 
have  no  right  "to  say  to  the  state,  'You  can't  teach  my  child  subjects  that  are  morally 

offensive  to  me.' "  Id. 

The  court  evidentty  saw  no  difference  between  parents  who  try  to  tell  a  school 
what  to  teach  and  these  parents  who  sought  to  excuse  their  children  from  offensive 
coursework.  Past  courts,  however,  have  recognized  this  distinction.  While  courts 
have  refused  to  allow  parents  to  use  the  legal  system  to  tailor  curricula  to  their 
specific  desires,  see,  e.g..  Brown  v.  Woodland  Toint  Urufied  Sch.  Dist.  27  F.3d  1373 
(9th  Qr.  1994);  Fleishfresser  v.  Directors  of  Sch.  Dist..  15  F3d  680  (7th  Cir.  1994); 
Mozert  v.  Hawkins  County  Bd.  of  Educ.  827  F.2d  1058  (6th  Or.  1987),  cert,  denied. 
484  U.S.  1066  (1988),  courts  have  reviewed  excusal  as  a  viable  option  for  parents 
seeking  to  remove  their  children  from  objectionable  coursework. 

Courts  have  long  recognized  excusal  as  a  way  to  avoid  offending  many 
fundamental  liberties.  In  West  Virginia  State  Board  of  Education  v.  Bamette.  319  U.S. 
624  (1943),  the  Uiuted  States  Supreme  Court  struck  down  a  state  statute  requiring  all 
students  to  pledge  allegiance  to  the  flag  because  the  statute  did  not  have  an  opt  out 
prevision  to  protect  students  whose  religious  beliefs  did  not  allow  pledging  to  the 
flag.  Other  courts  have  upheld  statutes  requiring  the  teaching  of  sex  education  in 
public  sd\oob  because  those  stahites  contained  an  excusal  mechanism.   See,  e.g.. 
Gtizens  for  Parental  Riphts  v.  San  Mateo  County  Bd.  of  Educ.  124  Cal.  Rpb-  68 
(1975),  appeal  dismissed.  425  U.S.  908  (1976);  Medeiros  v.  Kivosakl  478  P2d  314 
(1970).  In  addition,  many  states  recognize  the  rig^t  of  parents  to  remove  their 
children  from  objectionable  coursework  and  have  codified  this  ri^  in  legislation. 

\ 
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See,  e.g.,  Cal.  Educ  Code  §  51240  (granting  exemption  from  health,  feunily  hfe 
education,  and  sex  education);  i±  §  512015  (allowing  excusal  for  AIDS  education); 
Ga.  Code  Ann.  §  20-2-143(d)  (1992)  (giving  right  to  exempt  from  sex  or  AIDS 
education);  Mich.  §  380.1506(1)  (West  1988)  (granting  exemption  from  sex  education). 

Despite  this  long  history,  however,  the  First  Qrcxiit  Court  of  Appeals  in  the 
Hot,  Sexy,  and  Safer.  Inc.  held  that  p<irentcil  liberty  does  not  safeguard  the  right  to 
excuse  one's  child  from  objectionable  coursework    The  Hot,  Sexy,  and  Safer,  Inc. 
court  takes  a  narrow  and  dangerous  view  of  parental  liberty.   The  court  clearly 
acknowledges  that  parents  have  the  right  to  direct  the  upbringing  of  their  children, 
but  if  they  fire  denied  the  ability  to  excuse  their  children  from  objectionable 
coursework  in  the  public  schools,  parents  cannot  fully  exercise  that  right. 

The  parents  in  this  case  have  one  avenue  of  relief  remaining:   the  Supreme 
Court.  The  Rutherford  Institute  plans  on  filing  a  petition  for  writ  of  certiorari  in  this 
case.  Because  the  Court  grants  certiorari  in  very  few  cases  there  is  no  cissurance  that 
these  parents'  rights  will  ever  be  vindicated. 

The  PRRA  could  have  changed  the  outcome  of  this  case.  The  PRRA  will 
prevent  courts  from  luirrowly  interpreting  parental  liberty.  This  Subcorrmuttee  mi^t 
even  want  to  consider  adding  language  that  states  explicitly  that  the  right  to  direct 
the  education  of  one's  children  includes  the  right  to  excuse  that  child  from 
objectionable  coursework  to  ensure  that  what  happened  in  Hot,  Sexy,  and  Safer,  Inc. 
never  occurs  again. 

Williams  v.  Burdek 

The  PRRA  also  will  eliminate  the  shield  of  immunity  as  a  defense  for  many 
individuals  acting  under  the  color  of  law  who  knowingly  infringe  upon  parental 
liberty  but  claim  that  the  lack  of  a  dearly  established  federal  right  protects  them  from 
a  civil  suit.   A  Ccise  that  The  Rutherford  Ir\stitute  is  currently  litigating  in  federal 
court  in  Michigan  highlights  the  importance  of  this  fimction  of  the  PRRA. 

In  1992  Bruce  and  Peggi  Williams  decided  to  home  school  their  two  children, 
Dan  and  Qare.   They  notified  school  officials,  and  after  a  request  from  the  local 
attendance  officer,  filed  some  necessary  paperwork  with  Michigan  state  education 
officials. 

Mr.  and  Mrs.  Williams  were  still  in  the  process  of  completing  all  the  forms  and 
requirements  when  the  attendance  officer  contacted  Mrs.  Williams  and  asked  for  her 
birth  date    Mrs.  Williams  provided  the  information  and  then  asked  if  the  request  was 
for  her  home  education  file.  The  officer  said  that  the  information  was  for  her  arrest 
warrant.   The  attending  officer,  and  later  other  education  officials,  claimed  that  Mrs. 
Williams  was  not  a  certified  teacher  and,  therefore,  that  she  had  not  complied  with 
Michigan's  home  education  laws.   No  one,  however,  had  ever  placed  Mrs.  Williams 
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on  notice  about  the  exact  nature  of  the  problem.  Instead,  the  attendance  officer 
stated  that  "this  home  schooling  business  has  gone  on  long  enough."   Mrs.  Williams 
contacted  The  Rutherford  Institute  that  morning,  but  our  attorney  advised  her  the 
police  could  not  arrest  her  without  violating  her  constitutional  rights. 

We  were  wrong.  To  the  family's  surprise,  at  around  8  that  evening,  the  police 
came  to  arrest  Mrs.  Williams.  She  asked  if  they  could  wait  until  the  next  day,  but  the 
pobce  replied,  "Only  if  you  have  $200."  The  Williamses  did  not  have  that  much 
money  on  hand.   With  her  children  watching,  the  police  took  Mrs.  Williams  in  their 
marked  patrol  car  to  j<dl.   If  it  were  not  for  the  kindness  of  her  church,  she  would  not 
have  been  able  to  secure  a  bond  and  would  have  had  to  spend  the  lught  in  jail. 

The  problems  for  the  Williams  family  did  not  end  that  night.   Local 
prosecutors  proceeded  with  their  case  against  Mrs.  Williams  for  truancy.   In  addition, 
Qare  and  Dan,  the  children,  were  classified  as  "incorrigible"  because  of  their  f<iilure 
to  attend  an  "approved"  school.  Because  of  the  Williams'  desire  to  home  educate 
their  children,  the  state  made  a  value  judgment  that  the  Williamses  no  longer  had 
their  children's  best  interests  in  mind.  The  state  supplanted  Mr.  and  Mrs.  Williams' 
parenting  philosophy  with  its  own.   Consequently,  a  guardian  ad  litum  was 
appoii^ted  to  represent  the  children's  interests.  The  Williams  children  had  to  attend  a 
hearing  at  which  they  were  forced  to  listen  to  the  dire  corisequences  that  would 
result  if  they  were  officially  adjudicated  as  "incorrigible." 

In  the  meantime,  the  state  supreme  court  reinforced  the  status  of  parental 
rights.   In  an  unrelated  case,  the  court  held  that  in  home  education  cases,  the  state 
must  hold  adnunistrative  hearings  on  compliance  questions  before  arresting  parents. 
Because  local  education  officials  had  stormed  into  the  Williams's  home  without 
following  any  procedural  safeguards,  the  cases  against  Peggi  Williams  and  her 
children  were  dropped. 

The  Rutherford  Institute  filed  a  federal  dvil  suit  against  the  officials  involved 
in  this  case.  The  federal  district  court,  however,  has  dismissed  the  suit  against  the 
majority  of  the  defendants,  and  our  attorneys  expect  that  the  judge  will  issue  the 
same  ruling  for  the  remainder  of  the  defendants.  The  reason  for  the  dismissals  is 
qualified  immunity:   the  judge  ruled  that  the  officials  could  not  be  held  liable  in  the 
Williams  case  because  there  was  no  clearly  defined  federal  rigjit  at  issue. 

If  anything,  the  PRRA  will  define  clearly  that  the  parental  rigjit  is  a 
fundamental  liberty.   Government  officials  will  no  longer  hide  behind  immimity  as  a 
defense  for  violating  a  fundamental  freedom. 

Maxwell  v.  Pasadena  Independent  School  District  &  Texas  Education  Agency 

The  state  of  Texas  administers  certain  tests  to  public  school  children  statewide. 
Tlte  state  does  not  allow  parents  to  view  the  rest  even  after  their  children  have  been 
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forced  to  take  it    School  officials  daim  that  the  test  is  "secure"  or  "secret."  The  state 
education  authorities  will  not  even  cdlow  local  teachers,  administrators,  or  school 
board  members  to  view  the  test. 

The  Rutherford  Institute  filed  suit  on  behalf  of  a  number  of  families  claiming 
that  it  is  unconstibitional  to  force  children  to  take  a  test  that  their  parents  may  never 
view.   On  December  29,  1994,  a  Texas  court  ruled  in  our  clients'  favor  jmd  found  that 
the  state  violated  parental  rights  by  not  allowing  them  to  review  the  test  their 
children  had  taken. 

The  state  stubbornly  refused  to  acknowledge  the  rights  of  parents, 
demonstrating  its  willingness  to  ignore  the  mandates  of  the  Constitution.  The  state, 
in  its  appellate  brief,  contended  that  the  parental  right  to  direct  the  education  of  their 
children  was  not  a  fundamental  right.  The  brief  reads:  "[V]irtu2dly  every  court  that 
has  specifically  considered  the  issue  has  found  the  right  to  direct  the  education  and 
upbringing  of  your  child  is  not  a  'fundamental'  right."  In  its  reply  brief,  the  state 
acknowledged  that  parents  have  "natural  ri^ts  that  have  constitutional  dimensions 
and  should  only  be  disturbed  for  the  most  compelling  and  serious  of  reasons,"  but 
refused  to  concede  that  this  natural  right  is  a  fundamental  right.  The  state  court  of 
appeals  will  hear  oral  argimients  on  December  13. 

The  PRRA  should  send  a  message  to  state  agencies  that  parents  do  have  the 
right  to  be  involved  in  all  aspects  of  their  children's  lives  and  that  this  right  is  a 
fundamental  liberty  as  the  Supreme  Court  ruled  more  than  seventy  years  ago.  Such 
legislation  will  force  schools  and  other  government  entities  to  reach  out  to  parents 
iixstead  of  undermining  them. 

RESTORING  THE  STRICT  SCRUTINY  STANDARD 

As  with  many  constitutional  rights,  the  right  of  the  parent  is  not  unlimited. 
The  Supreme  Court  has  recognized  that  the  government  may  interfere  with  this  right 
only  when  such  intrusion  is  narrowly  tailored  to  foster  a  compelling  interest   See 
Wisconsin  v.  Yoder,  406  U.S.  205  (1972).  This  interest  however,  must  be  paramoimt. 
Id.  Even  in  Prince  v.  Massachvisetts.  where  the  Supreme  Court  upheld  the  conviction 
of  a  mother  for  violating  child  labor  laws  by  permitting  her  niece  to  sell  literature  of 
the  Jehovah's  Witnesses,  Prince,  321  U.S.  158  (1944),  the  Supreme  Court  recognized 
the  high  burden  the  state  must  meet  to  override  parental  liberty.  The  Court  stated: 

It  is  cardinal  with  us  that  the  custody,  care,  and  nurture  of  the  child  reside 
first  in  the  parents,  whose  primary  function  and  freedom  include  preparation 
for  obligations  the  state  can  neither  supply  nor  hinder.  And  it  is  in  recognition 
of  this  that  these  decisions  [Meyer  and  Piercel  have  respected  the  private  realm 
of  family  life  wluch  the  state  cannot  enter. 

Id.  at  166  (citations  omitted). 
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Unfortunately,  some  courts,  with  their  rulings,  have  neglected  to  heed  this 
warning  in  Pierce  and  to  apply  the  real  strict  scrutiny  mandated  by  the  Supreme 
Court.   Consequently,  these  courts  have  lowered  the  govenunenf  s  burden  for 
proving  a  compelling  state  interest  to  justify  interfering  with  parental  autonomy. 
Consequently,  government  officials  have  attempted  to  exploit  that  broad  reading.   For 
instance,  protecting  the  health  and  welfare  of  a  child  is  dearly  a  recognized  interest 
of  the  state;  however,  in  m<my  of  the  cases  that  The  Rutherford  Institute  handles, 
government  officials  frequently  do  not  have  the  necessary  evidence  to  show  that  such 
an  interest  is  at  stake. 

This  bill,  however,  should  remedy  this  error  in  several  ways.   Section  5  of  the 
legislation  states  that  no  government  officicil  may  interfere  with  the  right  of  a  parent 
unless  that  official  "is  able  tc  demonstrate,  by  appropriate  evidence,  that  the 
interference  or  usurpation  is  essential  to  accomplish  a  compelling  interest  amd  is 
njuTOwly  drawn  or  applied  in  a  maimer  that  is  the  least  restrictive  means  of 
accomplishing  the  compelling  interest." 

Section  3  defines  "appropriate  evidence"  in  a  variety  of  contexts.   These 
definitions  wrill  ensure  that  state  actors  have  actual  compelling  interests  instead  of 
generalized  grievances. 

Probable  Cause  as  Appropriate  Evidence 

In  partiailar.  The  Rutherford  Institute  believes  that  the  standard  established 
for  "a  case  in  which  a  government  seeks  a  temporary  or  prelimin<iry  action  or  order, 
except  cases  which  terminate  p<irental  custody  or  visitation"  will  be  helpful  to 
parents.   In  that  context,  PRRA  defines  "appropriate  evidence"  as  evidence  that 
demonstrates  "probable  cause." 

The  Rutherford  Institute  finds  that  quite  often  the  state  seeks  to  disrupt  the 
family  structure  based  only  on  mere  suspicion  of  abuse  or  neglect,  where  those  fears 
of  abuse  ultimately  are  unfoimded.  The  situation  involving  the  McDonald  f<imily  in 
New  York  City  exemplifies  this  problem. 

Casey  and  Stephanie  McDonald  home  school  their  children.   Mr.  McDonald 
works  for  AT  &  T,  <ind  Mrs.  McDonald  is  a  graduate  of  NYU  Law  School.   On 
Friday,  September  23,  1994,  the  New  York  City  Department  of  Sodal  Services 
received  an  anonymous  tip  on  its  child  abuse  hotline  claiming  that  the  McDoruilds' 
children  were  victims  of  abuse.  The  caller  alleged,  among  other  things,  that  one  of 
the  children  had  bad  breath  and  that  one  of  the  children  had  a  bruised  leg.   The 
caller  also  asserted  that  he  or  she  had  seen  the  father  hit  one  of  the  children  and  that 
the  three  oldest  children  were  afraid  of  their  father.   This  was  the  orUy  "evidence"  the 
Department  of  Social  Services  had  of  abuse. 
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At  9:30  that  same  evening,  case  workers  went  to  the  McDonalds'  home  and 
demanded  entry  to  strip  search  the  McDonalds'  four  children.  Because  the  social 
service  workers  did  not  have  a  warremt,  the  McDonalds  exercised  their  Fourth 
Amendment  rights  and  did  not  allow  them  to  enter  their  apartment.   The  case 
workers  then  summoned  the  police  who  also  demanded  that  the  McDonalds  allow 
the  state  to  enter  their  home.  Still,  neither  the  case  workers  nor  the  police  had 
obtained  a  warrant  to  enter  the  home  or  remove  the  children  since  no  one  had 
probable  cause.  The  police  requested  backup  in  the  form  of  a  SWAT  team  and 
emergency  medical  personnel.   The  McDonalds  still  refused  to  allow  the  police  to 
enter  their  home. 

The  police  ordered  the  family  to  go  to  the  lobby  of  their  building  and 
threatened  to  break  down  the  door  and  remove  the  children  if  the  parents  did  not 
comply.  Fearing  this  action,  the  McDonalds  took  their  children  to  the  lobby.  Neither 
the  sodaJ  workers  nor  the  police  fotmd  evidence  of  abuse.  They  sought  to  strip 
search  the  children  in  the  lobby,  but  the  parents  refused.  Mrs.  McDonadd  took  the 
children  back  to  their  apartment  while  Mr.  McDonald  continued  defiling  with  the 
authorities  until  after  midi\ight 

On  Monday,  September  26,  several  case  workers  returned  to  the  McDor\alds' 
apartment.  Again,  they  came  at  aroimd  9  in  the  evening.  They  still  had  no  warrant, 
but  again  demanded  entry  into  the  apartment. 

In  order  to  escape  the  harassment  of  the  state,  the  McDonalds  fled  to  a  hotel  in 
New  Jersey.  At  their  hotel,  they  contacted  The  Rutherford  Institute.  Within  eight 
days.  The  Rutherford  Institute  found  an  attorney  for  the  McDonalds  and  had  the 
parents  take  the  children  to  a  doctor  for  complete  examinations.  The  anonymous 
caller's  allegations  were  shown  to  be  false.  On  October  4,  The  Rutherford  Institute 
won  a  temporary  restraining  order  against  the  Department  of  Sodal  Services.  We 
also  have  filed  a  dvil  rights  suit  on  behalf  of  the  McDonalds.  The  Utigants  are 
currently  in  discovery. 

The  Rutherford  Ii\stitute  recognizes  the  need  for  child  protective  service 
agencies  to  be  able  to  intervene  in  situations  to  save  children  from  abuse  and 
understands  that  Congress  must  be  attentive  to  such  circumstances.  Yet,  parents 
need  protection  against  unfettered  state  intrusions.  The  PRRA  shoxild  deter  such 
action  in  that  it  provides  that  if  allegations  of  abuse  are  proven  imfounded,  parents 
then  have  a  cause  of  action  against  the  state  for  f«iiling  to  act  on  probable  cause.  This 
ultimate  avenue  of  relief  should  deter  state  officials  when  they  merely  disagree  with 
parenting  philosophies  such  as  home  education  or  reasonable  corporal  pvmishment  or 
have  insufficient  evidence  to  tear  apart  the  family  vuiit,  while  it  will  leave  them  free 
to  act  when  they  have  probable  cause  to  intervene. 
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Had  the  PRRA  been  on  the  books  last  year,  the  McDonalds  may  have  been 
spared  the  humiliation  and  fear  resulting  from  the  state's  unreasonable  intrusion. 
The  case  workers  and  police  surely  would  not  have  moved  so  rapidly  and  with  such 
force  on  such  shaky  allegations  if  they  had  known  that  a  failure  to  find  probable 
cause  might  subject  them  to  liability.   Requiring  probable  cause  ultimately  will  spare 
other  families  from  the  McDonalds'  suffering  and,  therefore,  will  shield  the  core  of 
the  fundamental  liberty  of  parental  rights. 

Qear  and  Convincing  Evidence  as  Appropriate  Evidence 

The  PRRA  also  defines  "appropriate  evidence"  for  cases  "in  which  the 
government  seeks  a  final  action  or  order,  or  in  which  it  seeks  to  terminate  parental 
custody  or  visitation."   Under  these  circumstances,  the  state  must  produce  "clear  and 
convincing  evidence."   As  is,  this  definition  will  positively  affect  protection  given  to 
fundamental  parental  liberty. 

Had  this  stai\dard  been  in  place  two  years  ago,  Ralph  and  Carolyn  Mathis  and 
their  young  son  Ethan  would  have  been  spared  five  months  of  separation.   As  an 
infant,  Ethan  was  what  one  might  call  a  "colicky"  baby.   Mr.  and  Mrs.  Mathis  took 
Ethan  to  their  pediatrician.  Dr.  Schulman,  over  a  period  of  nine  months.   On  each 
visit.  Dr.  Schulman  confirmed  the  symptoms  described  by  the  parents  and  prescribed 
medication  to  bring  Ettian's  problems  under  control.  Ethan's  problems,  particularly 
irritability  and  screaming  in  the  ni^t,  persisted. 

When  he  was  rune  months  old,  Mrs.  Mathis  detected  what  she  thought  was 
blood  in  Ethan's  vomit.   Mr.  and  Mrs.  Mathis,  with  the  approval  of  E>r.  Schulman, 
took  their  baby  to  the  Cook-Fort  Worth  Children's  Medical  Center  for  treatment.   The 
examining  doctor  could  not  immediately  confirm  the  symptoms  Mrs.  Mathis 
described  Ethan  had  suffered  over  the  past  nine  months.   This  short  contact  with  the 
patient  led  him  to  suspect  that  Mrs.  Mathis  might  suffer  from  Munchausen  Syndrome 
by  Proxy,  a  psychiatric  disorder  sometimes  found  in  pjirents  wherein  parents 
fabricate  illnesses  in  their  children  in  order  to  obtain  attention  for  themselves.   In  rare 
cases,  parents  might  inflict  injury  on  their  children  to  validate  fictional  symptoms. 
For  additional  assistance,  the  physician  called  in  Dr.  Murphy,  a  psychiatrist,  to 
investigate  his  suspicion  of  Munchausen  Syndrome  by  Proxy.   After  only  a  short  visit 
with  the  Mathises,  Dr.  Murphy  jumped  to  the  conclusion  that  Mrs.  Mathis  was  lying 
about  the  symptoms  and  exaggerating  Ethan's  condition  and  that  she  needed 
counseling.   He  also  hypothesized  that  she  might  be  suffering  from  Munchausen 
Syndrome  by  Proxy.   He  recommended  that  Child  Protective  Services  (CPS)  be 
notified  and  that  it  monitor  the  case. 

Mr.  and  Mrs.  Mathis  brought  Ethan  home  on  June  25,  and  on  June  28,  a  social 
worker,  Laiu^  Bi.shop,  briefly  visited  their  home  and  observed  Etiian.  She  also  met 
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with  Dr.  Schulituin  and  Dr.  Murphy.  Two  days  later,  without  any  psychiatric 
evaluation  of  Mrs.  Mathis  or  evidence  of  physical  abuse  of  Ethan,  Ms.  Bishop 
obtained  a  court  order  to  remove  Ethan  from  his  home.  Ethan  would  not  return 
home  again  for  five  months. 

(!)n  July  14,  an  adversarial  he<iring  was  held  to  determine  whether  Ethan 
should  remiin  irt  foster  care.   Although  its  reason  for  removing  Ethem  from  the  home 
v/as  Mrs.  Mathis'  supposed  psychiatric  disorder,  CPS  offered  no  evidence  of  her 
psychiatric  :tate.   Also,  CPS  submitted  no  evidence  of  actual  physical  abuse.   On 
cross  examination.  Dr.  Schulman,  Ethan's  originsd  pediatrici<m,  admitted  that  each 
time  Mrs.  Mathis  brought  Ethan  to  his  office  he  found  the  described  symptoms.  The 
court  thus  was  left  with  evidence  only  of  a  one-time  encounter  by  hospital  personnel 
to  support  tlie  CPS's  drastic  effort  to  take  away  Ethan.  Despite  this  underwhelming 
evidence,  the  court  elected  to  defer  to  the  judgment  of  CPS  and  appointed  CPS  as 
Ethan's  Temporary  Managing  Conservator. 

Ethan  remained  in  foster  care.  Mr.  and  Mrs.  Mathis  were  allowed  to  visit  him 
twice  a  week  foi  one  hour  a  visit.  On  their  first  visit,  Mrs.  Mathis  was  shocked  to  see 
Ethan  filthy  emd  bruised.   She  complained  immediately  to  CPS  which  responded  by 
reducing  the  Mathises  to  one  visit  a  week. 

To  get  their  son  back,  Mr.  and  Mrs.  Mathis  retained  cm  attorney,  a 
psychologist,  and  psychiatrist  The  mental  health  professionals  examined  both 
parents  and  subjected  them  to  extensive  testing.  Their  conclusion  was  directly 
inapposite  to  CPS's  claims:   Mrs.  Mathis  did  not  suffer  from  Mimchausen  Syndrome 
by  Proxy.  They  cdso  concluded  that  the  continual  separation  from  his  parents 
damaged  Ethan  and  that  CPS  should  return  him  immediately  to  his  parents.  They 
submitted  their  extensive  reports  to  CPS  officials. 

On  October  7,  these  doctors  as  well  as  Dr.  Miuphy,  the  doctor  who  made  the 
origii\al  hypothesis,  recommended  that  Ethan  return  home.  CPS's  own  doctors 
advised  that  the  Mathises  regain  custody.  CPS  refused  even  though  no  evidence 
remained  that  Mrs.  Mathis  suffered  from  Munchausen  Syndrome  by  Proxy,  and  so 
there  was  no  longer  any  valid  reason  to  keep  Ethan  separated  from  his  parents. 

A  trial  date  was  established  for  late  November  to  adjudicate  this  issue  again. 
On  November  20,  CPS  finally  agreed  to  return  Ethan  to  his  mother  and  father.  CPS 
conditioned  his  return  on  naming  of  Mr.  and  Mathis  as  merely  Temporary  Managing 
Cor\servators,  requiring  them  to  attend  parenting  classes,  allowing  a  homemaker  to 
visit  their  home  twice  a  week,  subjecting  themselves  to  CPS  annoimced  visits,  and 
counseling  with  the  doctor  of  CPS's  choice.   In  March  the  following  year,  CPS  finally 
agreed  to  abandon  the  case  agair\st  Mr.  and  Mrs.  Mathis.  The  Rutherford  Institute 
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has  filed  a  claim  against  the  officials  in  this  case  on  behalf  of  the  Mathis  family.  Mr. 
and  Mrs.  Mathis  remain  on  the  child  abuse  registry  list. 

As  in  the  case  of  McDonalds,  the  PRRA  would  not  have  provided  the  Mathis 
family  immediate  relief,  but  if  CPS  had  simply  known  that,  at  trial,  it  would  have 
had  to  show  dear  and  convincing  evidence  to  justify  revocation  of  custody,  they 
might  have  been  deterred  from  unwarranted  intervention.  The  Rutherford  Institute  is 
not  suggesting  that  child  protective  service  agencies  be  slow  to  act  in  cases  where  a 
child's  life  may  be  at  risk.  Rather,  The  Rutherford  Institute  contends  that  when  these 
agencies  seek  to  remove  children  from  the  home  for  the  length  of  time  that  Ethan 
Mathis  spent  away  from  his  parents,  these  agencies  should  proffer  clear  and 
convincing  evidence  that  removal  is  justified. 

In  the  Mathis  case,  CPS  offered  no  such  evidence  at  the  first  hearing.   In  fact,  it 
had  hardly  any  evidence-except  an  untested  hypothesis  about  Munchausen 
Syndrome  by  Proxy— to  present  at  the  hearing.   Nevertjieless,  the  court  ignored  the 
lack  of  evidence  and  acquiesced  to  the  CPS  plan,  thereby  demonstrating  that  the 
courts  fail  to  apply  proper  judicial  standards  in  these  types  of  cases.   The  result  is 
troubling:   Ethan  Mathis  was  needlessly  sepeirated  from  his  mother  and  father  for 
five  important  developmental  months.  Mrs.  Mathis  does  not  suffer  from 
Munchausen  Syndrome  by  Proxy,  «md  had  the  CPS  or  its  doctors  bothered  to  test  this 
theory  at  the  outset,  Mr.  and  Mrs.  Mathis  would  not  have  lost  five  months  of  their 
young  son's  life. 

Qear  «md  convincing  evidence  is  the  normal  standard  in  these  types  of  cases; 
however,  courts  emd  the  state  frequently  disregard  it.  The  PRRA  could  prevent  this 
ignorance  and  spare  families  the  needless  trauma  that  arises  from  unwarranted  state 
intrusions. 

Using  the  Qear  and  Convincing  Evidence  in  Cases  Where  Parents  Seek  Relief 

The  Rutherford  Institute  believes  that  defining  "appropriate  evidence"  as  "dear 
and  convindng  evidence  standard"  in  these  contexts  will  have  a  positive  impact  on 
parental  liberty.   With  a  slight  modification,  however.  The  Rutherford  Institute 
believes  that  this  definition  can  have  a  more  effective  impact.  The  Rutherford 
Institute  proposes  amending  the  definition  to  read:   "for  a  case  in  which  the 
government  seeks  a  final  action  or  order,  or  in  which  it  seeks  to  terminate  parental 
custody  or  visitation,  or  when  parents  seek  relief  against  the  state  for  interfering  or 
usurping  the  right  defined  in  section  3(4),  dear  and  convincing  evidence"  is 
appropriate  evidence.   Although  The  Rutherford  Institute  is  certain  that  the  PRRA,  as 
is,  safeguards  parents  in  such  cases,  we  believe  that  this  addition  will  further  d<uify 
that  courts  need  to  apply  the  appropriately  rigorous  standard  of  review  to  these 
cases. 
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Qarifying  this  standcird  will  help  many  parents  who  have  to  pursue  actions 
against  the  state  to  protect  their  parental  liberty.   For  example,  this  modification  of 
PRRA  would  assist  the  Angelo  family  in  California  who  are  fighting  to  have  their  son 
excused  from  a  "decision-making"  class  that  they  believe  teaches  values  contrary  to 
those  they  wish  to  irwtill. 

Antioch  High  School  requires  each  tenth  grader  to  complete  "Decision  Making" 
to  be  graduated  from  high  school.   The  school  made  the  class  mandatory  only  after  it 
eliminated  all  of  its  school  counselors;  thus,  it  appears  the  school  views  the  class  as  a 
substitute  for  coimseling.  To  The  Rutherford  Institute's  knowledge,  the  course  is  a 
non-academic  class  that  the  state  of  California  does  not  require  for  graduation.  The 
course  is  comprised  of  sex  education,  family  values  identification,  and  career 
planning.  The  school  allows  parents  to  exempt  their  children  from  the  sex  education 
portion  of  the  class;  however,  the  school  refuses  to  allow  excusal  from  the  family 
values  identification  cmd  aireer  plcmiung  coursework.   These  components— taught  as  a 
single  uiut-of  "Decision  Making"  direct  students  to  discuss  personal  incidents  from 
their  families'  lives.   The  unit  also  questions  students  about  their  mental,  physical, 
and /or  psychological  conditions.   The  curriculum  further  requires  students  to  make 
critical  apprciisals  of  individuals  with  whom  they  have  dose  relationships,  such  as 
family  members.  Answers  to  these  questions  are  potentially  embarrassing  to  students 
and  their  families. 

Dennis  £md  Pam  Angelo  sought  to  have  their  son  Mikel  excused  from  all 
portions  of  "Decision  Making."  The  Angelos  believe  that  the  class  too  closely 
resembles  counseling  and  psychotherapy  cmd  felt  that  it  was  inappropriate  for  their 
son.   Even  though  the  school  would  not  offer  a  compelling  re«ison  to  justify  making 
Mikel  take  this  class,  school  officials  refused  to  excuse  Mikel  from  all  portions  of  the 
class  at  his  parents'  request.    The  school  also  demanded  that  the  Angelos  specifically 
state  their  objections  to  the  program;  yet,  the  school  refused  to  give  the  Angelos  a 
copy  of  the  curriculum  so  that  they  could  make  their  specific  objectior\s.   (The  school 
surrendered  a  copy  of  the  curriculum  only  under  court  order).    In  addition,  the 
Angelos  already  were  familicir  with  the  coursework  and  knew  that  they  objected  in 
general  to  the  unit  because  their  son  Vinnie  had  taken  the  class. 

The  parents  ultimately  filed  suit  agciinst  the  Antioch  School  District  because  all 
other  efforts  to  resolve  the  situation  proved  futile.   A  California  state  court  soon  will 
consider  whether  the  school  am  force  Mikel  to  take  all  of  the  "Decision  Making" 
course  even  though,  upon  review  of  the  curriculum,  the  Angelos  objected  to  187  of 
the  335  pages. 

If  the  PRRA  were  in  effect,  the  Angelos  would  have  a  more  secure  recourse, 
for  it  would  et\sure  that  the  court  considers  the  parental  right  as  a  fund«imental 
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liberty  and  that  the  school  would  have  the  burden  to  produce  "dear  and  convincing 
evidence"  that  compelling  Mikel  to  take  this  class  is  the  least  restrictive  means  to 
achieve  a  compelling  interest.  Moreover,  the  Angelos  might  not  have  had  to  battle 
the  school  at  all  if  the  standard  governing  such  cases  had  been  dear. 

The  Angelos  are  not  asking  the  Antioch  High  School  to  change  its  curriculum. 
Rather,  the  Angelos  are  asking  the  school  to  excuse  their  son  from  a  dass  that  they 
find  objectionable.  They  are  asking  the  school  to  respect  their  right  to  direct  the 
education  of  their  child.  As  discussed  above,  courts  have  long  recognized  excusal  as 
a  way  to  avoid  offending  many  fundamental  liberties. 

The  PRRA  will  safeguard  this  right,  and  a  "dear  and  convincing  evidence" 
standard"  will  ensure  that  schools  do  not  take  this  right  lightly.  It  will  make  certain 
that  schools  contact  parents  and  involve  parents  when  delicate  subject  matter  is  going 
to  taught. 

CONCLUSION 

No  p<irent  should  ever  have  to  hear  a  federal  court  state  that  parental  liberty  is 
not  a  dearly  defined  federal  right  as  the  Williams  family  did.   No  parent  should  ever 
have  to  heai  from  a  federal  covut  that  the  Cor\stitution  does  not  provide  relief  when  a 
school  counsels  a  child  against  the  consent  of  the  parent  as  the  Newkirk  family  did. 
What  happened  to  the  Williamses,  Newkirks,  and  coimtless  other  families  is  a 
travesty  because  our  courts  failed  to  provide  them  einy  recourse  for  a  violation  of 
their  fundamental  constitutional  rights. 

With  the  PRRA,  however,  such  violations  should  abate.  Not  only  will  parents 
have  a  statute  reii\forcing  their  constitutional  rights  but  they  also  will  have  a  statute 
that  forces  the  courts  to  adhere  to  the  proper  judidal  standard  of  review  in  these 
cases.   With  the  PRRA,  hopefully  the  children  of  the  Williamses  and  Newkirks  c<m 
direct  their  own  children's  upbringing  in  a  way  that  their  parents  could  not 

The  PRRA  darifies  the  fundamental  nature  of  the  parental  right  and  the 
appropriate  standard  of  review  for  evaluating  violations  of  this  right.   With  the 
PRRA,  perhaps  finally  courts  and  the  state  will  fvilly  recognize  and  respect  the 
fundamental  right  of  parents  to  direct  the  upbringing  of  their  children. 
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Senator  Grassley.  Mr.  Quintana. 

STATEMENT  OF  SAMMY  J.  QUINTANA 

Mr.  Quintana.  Thank  you,  Mr.  Chairman.  Good  morning.  I  am 
Sammy  Quintana,  president-elect  of  the  National  School  Boards 
Association,  and  a  school  board  member  of  the  Poioaque  Valley 
School  Board  in  New  Mexico.  I  am  here  on  behalf  of  the  National 
School  Boards  Association,  the  nationwide  advocacy  organization 
for  public  school  governance  representing  over  95,000  elected  and 
appointed  school  board  members.  School  members  are  the  parents* 
real  link  to  running  their  public  schools.  They  work  in  partnership 
with  parents,  and  also  create  a  vehicle  for  parents  to  address  and 
impact  their  children's  education. 

The  Parental  Rights  and  Responsibilities  Act  of  1995,  S.  984, 
claims  to  protect  the  right  of  parents  to  direct  the  upbringing  of 
their  children,  including  providing  for  their  children's  education, 
health  care,  religious  training,  and  discipline.  None  would  argue 
that  active  parental  involvement  in  the  care,  upbringing,  and  edu- 
cation of  our  children  is  the  cornerstone  of  a  strong,  healthy  soci- 
ety. In  fact,  as  the  representative  of  a  local  school  board,  I  can  say 
that  in  education  active  parental  involvement  is  a  constant  goal. 
Programs  are  established  and  initiatives  created  to  increase  that 
involvement. 

That,  however,  is  not  what  this  bill  is  about.  This  bill  is  about 
making  it  more  difficult  for  public  schools  to  teach  our  children.  It 
is  about  lining  the  pockets  of  lawyers  and  draining  the  scarce  edu- 
cational resources  in  our  schools.  It  is  about  putting  the  health  and 
safety  of  our  children  in  jeopardy.  It  is  about  playing  politics  with 
our  children. 

The  National  School  Boards  Association  urges  the  committee  to 
reject  S.  984  for  the  following  reasons.  It  will  force  local  school  dis- 
tricts into  costly  legal  battles  over  everything  from  a  curriculum  to 
dress  codes.  It  will  drain  scarce  dollars  from  the  classroom  to  the 
courtroom.  It  is  an  unnecessary  big-government  intrusion  into  local 
decisionmaking,  taking  debates  that  belong  in  local  communities 
and  turning  them  over  to  the  courts.  It  will  jeopardize  activities 
ranging  from  health-related  programs  to  character-building  efforts 
in  schools,  for  fear  of  litigation.  It  will  have  a  chilling  effect  on 
schools  intervening  in  abuse  and  neglect  cases.  Finally,  it  will  not 
achieve  its  stated  goal.  It  will  undermine,  rather,  communication 
and  cooperation  between  parents  and  their  local  schools. 

The  fundamental  impact  of  this  bill  is  to  make  the  main  mission 
of  schools — ^that  is,  educating  students — harder  to  fulfill.  Schools 
succeed  because  they  understand  how  students  learn,  and  therefore 
how  teachers  need  to  teach.  The  implementation  of  this  bill  will  re- 
quire judges  to  substitute  their  loiowledge  and  wisdom  for  the 
practical  experience  of  those  who  run  the  schools. 

That  judicial  substitution  will  occur  in  areas  as  divergent  as  the 
presentation  of  educational  materials  and  instructional  methods  to 
the  specifics  of  character  education  and  the  teaching  of  integrity 
and  responsibility.  The  chaos  that  can  be  wrought  bv  well-meaning 
judges  in  the  public  school  is  frightening  to  consider.  School  dis- 
tricts could  be  placed  in  the  impossible  situation  of  not  being  able 
to  present  an  educational  program  or  to  assess  student  achieve- 
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ment.  They  could  be  required  to  develop  individualized  curriculums 
and  instruction,  a  prospect,  however  appealing  educationally,  that 
is  not  supported  by  current  resources.  This^  legislation  could  begin 
to  undermine  the  whole  purpose  and  functioning  of  public  edu- 
cation. 

Many  have  said  that  one  of  the  pitfalls  of  our  modem  society  is 
a  "take  it  to  court"  mentality.  The  Parental  Rights  and  Responsibil- 
ities Act  is  nothing,  if  not  a  boon  to  the  lawyers  of  America.  Instead 
of  promoting  discussion  and  cooperation  around  decisions  impact- 
ing a  child's  welfare  and  education,  it  encourages  costly  litigation. 
Currently,  parents  often  resolve  differences  through  nonlitigious 
processes  such  as  individual  meetings,  action  requests  to  the  board, 
and  the  creation  of  citizen  task  forces.  If  this  bill  passes,  however, 
these  disputes  will  be  pushed  into  the  courtrooms. 

The  bill  applies  a  radical  new  legal  standard  to  schools'  decisions. 
It  requires  a  State  or  local  government,  including  a  school  district, 
to  show  that  it  has  a  compelling  State  interest  in  making  a  deci- 
sion that  is  in  dispute  and  that  the  decision  is  accomplished  by  the 
least  restrictive  means.  Together,  these  two  standards  would  open 
school  districts  up  to  lawsuits  about  everything  from  curriculum 
content,  textbooks,  and  field  trips  to  dress  code,  attendance,  and 
after-school  activities. 

The  bill  awards  attorney's  fees  to  the  victor.  This  would  ham- 
string any  hope  of  mutual  agreement  through  mediation.  The  bill 
creates  a  system  where  neither  side  is  able  to  examine  the  real  in- 
terests of  the  child.  Moreover,  the  courts,  which  do  not  possess  the 
competency  to  address  issues  in  education,  will  become  the  school 
boards,  although  the  majority  of  citizens  do  not  elect  them  to  be  so. 
Right  now,  parents  and  schools  work  with  the  school  system  to  ad- 
dress issues  that  arise  regarding  their  child's  education.  This  is  a 
practice  the  Federal  Government  should  leave  alone. 

In  addition  to  placing  the  schools  in  an  impossible  situation  of 
defending  their  every  action  in  court,  the  Parental  Rights  and  Re- 
sponsibilities Act  could  have  serious  consequences  for  the  health 
and  safety  of  children.  Schools  are  often  the  sites  of  many  health- 
related  services  that  fall  short  of  health  exceptions  to  children. 
These  can  be  simple  vaccinations  to  comprehensive  health  edu- 
cation. Often,  issues  around  health  care  have  proven  to  be  among 
the  most  controversial  in  our  schools. 

Finally,  this  bill  is  a  startling  retreat  from  the  State  and  local's 
right  philosophy  of  this  Congress.  There  are  many  important  issues 
that  Congress  could  and  should  be  addressing  to  help  our  children 
succeed  and  to  support  the  American  family.  This  Parental  Rights 
and  Responsibilities  Act  is  not  one  of  them  and  NSBA  encourages 
the  committee  to  reject  it. 

Thank  you. 

Senator  Grassley.  Thank  you,  Mr.  Quintana. 

[The  prepared  statement  of  Mr.  Quintana  follows:] 
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I.  INTRODUCTION 

Good  morning,  I  an\  Sammy  Quintana,  President-elea  of  National  School  Boards 
Association  and  school  board  member  from  the  Pojoaque  Valley  School  Board  in 
New  Mexico.  1  am  here  on  behalf  of  the  National  School  Boards  Association,  the 
nationwide  advocacy  organization  for  public  school  governance,  representing  95,000 
elected  and  appointed  school  board  members.  Local  school  boards  are  the 
representatives  of  parents  and  local  communities  and  are  responsible  for  governing 
local  public  school  districts  across  the  nation.  The  vast  majority  of  school  board 
members  are  not  paid  for  their  service.  Rather,  they  give  their  time  because  they  care 
about  the  education  of  their  own  children  and  the  children  in  their  community.  Just 
like  this  Congress,  local  school  board  members  are  accountable  to  and  represent  the 
communities  that  have  elected  them.  School  board  members  are  the  parents'  real 
link  to  running  their  public  schools.  They  work  in  partnership  with  parents  and  also 
create  a  vehicle  for  parents  to  address  and  impaa  their  children's  education. 

The  Parental  Rights  and  Responsibilities  Aa  of  1995,  S.  984,  claims  to  "protert  the 
rights  of  parents  to  direct  the  upbringing  of  their  children"  including  providing  for 
their  children's  education,  health  care,  religious  training  and  discipline.    None  would 
argue  that  active  parental  involvement  in  the  care,  upbringing  and  education  of  our 
children  is  the  cornerstone  of  a  strong,  healthy  society.  In  faa,  as  a  representative  of 
local  school  board  members,  I  can  say  that  in  education,  active  parental  involvement 
is  a  constant  goal.  Programs  are  established,  initiatives  created  to  increase  that 
involvement.  That,  however,  is  not  what  this  bill  is  about. 

This  bill  is  about  making  it  more  difficuJt  for  public  schools  to  teach  our  children.  It 
is  about  lining  the  pockets  of  lawyers  and  draining  the  scarce  educational  resources  in 

our  schools.   It  is  about  putting  the  health  and  safety  of  our  children  in  jeopardy.  It 
is  about  playing  politics  with  our  children. 

NSBA  urges  the  Committee  to  rejea  S.  984  for  the  following  reasons: 

A.  It  will  force  local  school  distrias  into  costly  legal  battles  over  everything  from  a 
curriculum  to  dress  codes. 

B.  It  will  drain  scarce  dollars  from  the  classroom  to  the  courtroom. 
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C.  It  is  an  unnecessary,  big  government  intrusion  into  local  decision  making, 
taking  debates  that  belong  in  local  conrununities  and  turning  them  over  to  the 
courts. 

D.  It  will  jeopardize  health-related  programs  and  character  building  efforts  in 
schools  for  fear  of  litigation. 

E.  It  will  have  a  chilling  effect  on  schools  interverung  in  abuse  and  neglect  cases. 

F.  Finally,  it  will  not  achieve  its  stated  goal,  it  will  undermine  communication 
and  cooperative  between  parents  and  their  local  schools. 

II.  IMPACT  ON  SCHOOLS 

The  fundamental  impact  of  this  bill  is  to  make  the  main  mission  of  schools  -  that  is, 
educating  students  --  harder  to  fulfill.  Schools  succeed  because  they  understand  how 
students  learn  and  therefore  how  teachers  need  to  teach.  The  implementation  of  this 
bill  will  require  judges  to  substitute  their  knowledge  and  wisdom  for  the  practical 
experience  of  those  who  run  the  schools.  That  judicial  substitution  will  occur  in  areas 
as  divergent  as  the  presentation  of  educational  material  and  instruaioital  methods  to 
the  specifics  of  character  education  and  the  teaching  of  integrity  and  responsibility. 
The  chaos  that  can  be  wrought  by  well-meaning  judges  on  the  public  school  is 
frighterung  to  consider.  School  districts  could  be  placed  in  the  impossible  situation  of 
not  being  able  to  present  an  educational  program  or  to  assess  student  achievement. 
They  could  be  required  to  develop  individualized  curriculums  and  instruction,  a 
prospect,  however  appealing  educationally,  is  not  supported  by  current  resources. 
This  legislation  could  begin  to  undermine  the  whole  purpose  and  functioning  of 
public  education. 

III.  THE  LAWYERS'  BONANZA 

Mariy  have  said  that  one  of  the  pitfalls  of  our  modem  society  is  a  "take  it  to  court" 
mentality.    The  Parental  Rights  and  Responsibilities  Aa  is  nothing  if  not  a  boon  to 
the  lawyers  of  America.  Instead  of  promoting  discussion  and  cooperation  around 
decisions  impacting  a  child's  welfare  and  education,  it  encourages  costly  litigation. 
Currently,  parents  often  resolve  differences  through  non-litigious  processes  such  as 
individual  meetings,  action  requests  to  the  school  board,  and  the  creation  of  citizen 
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task  forces.  If  this  bill  passes,  however,  these  disputes  will  be  pushed  ir\to  the 
courtrooms. 

The  bill  applies  a  radical  new  legal  standard  to  schools'  decisions.  It  requires  a  state 
or  local  government,  including  a  school  distria,  to  show  that  it  has  a  "compelling 
state  interest"  in  making  a  decision  that  is  in  dispute  and  that  the  decision  is 
accomplished  by  the  "least  restrictive  means."    Together,  these  two  standards  would 
open  school  districts  up  to  lawsuits  about  everything  from  curriculum  content, 
textbooks  and  field  trips  to  dress  code,  attendance  and  after-school  activities. 

Two  additional  problems  with  the  bill  would  drive  up  litigation  costs  for  schools, 
robbing  our  children  of  even  more  educational  dollars.  First,  the  bill  allows  parents 
to  file  an  action  in  state  or  federal  court,  even  if  that  parent  is  also  arguing  before 
another  tribunal.  A  school  district  would  be  forced  to  fight  on  both  fronts,  doubling 
the  costs. 

Second,  the  bill  awards  attorneys'  fees  to  the  victor.  This  would  hamstring  any  hope 
of  mutual  agreement  or  mediation.  The  government  entity  would  be  unlikely  to 
admit  any  mistakes  for  fear  of  the  high  cost  of  attorneys'  fees  and  the  parent's 
attorney's  would  be  out  to  win  the  judgement.  The  bill  creates  a  system  where 
neither  side  is  able  to  examine  the  real  interests  of  the  child.  Moreover,  the  courts, 
which  do  not  possess  the  competency  to  address  issues  in  education,  will  become  the 
school  boards  --  although  the  majority  of  citizens  did  not  elect  them  to  be  so. 

The  bill  is  so  broadly  drawn,  that  schools  might  find  it  necessary  to  show  each  and 
every  test  paper  to  parents,  then,  face  a  lawsuit  if  a  parent  decided  that  there  was 
something  he  or  she  didn't  want  their  child  to  do.  Righi  now,  parents  and  schools 
work  with  the  school  system  to  address  issues  that  arise  regarding  their  child's 
education.  That  is  a  practice  the  federal  government  should  leave  alone. 

Our  public  schools  are  run  on  a  system  of  local  governance,  with  eletted  school  board 
members  and  active  participation  from  parents  and  the  community.  Our  schools  are 
supported  by  a  collaborative  effort  that  involves  local  school  boards,  state  and  federal 
governments  and  parents.  Underlying  this  is  a  trust  in  the  democratic  process  and  a 
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trust  in  the  public  school  system  that  results.  The  Parental  Rights  and 
Responsibilities  Aa.  strikes  right  at  the  heart  of  that  collaborative  democratic  process. 

Furthermore,  states  are  entrusted  with  the  educational  purpose  for  their  citizens. 
Many  states  have  developed  a  complex  set  of  mandates  applied  to  the  school  district. 
TTiis  legislation  could  place  federal  judges  in  the  position  of  requiring  the  school 
district  to  implement  policy  in  conflict  with  the  state  requirements.  This  is  in  direa 
di5;regard  of  the  constitutionally  recognized  educational  function  of  the  states. 

As  our  schools  prepare  to  meet  the  challenges  of  the  21st  century,  they  can  ill  afford 
to  waste  already  stretched  educational  resources  on  legal  battles.    Many  states  are 
facing  more  than  a  20%  increase  in  school-age  children  by  the  end  of  the  decade  and 
will  need  to  expand  facilities  and  services  to  meet  the  needs  of  those  children.    In 
addition,  modernizing  our  schools  and  preparing  them  to  fully  utilize  new 
technologies  essential  for  workplace  success  is  a  must.    Now,  diminishing  state  and 
federal  resources  are  jeopardizing  educational  programs  leaving  many  school  districts 
little  recourse  beyond  increasing  the  burden  on  local  taxpayers.  In  this  time  of  fiscal 
restraint,  this  bill  is  an  unconscionable  waste  of  educational  dollars.  It  is  nothing  less 
than  an  unfunded  federal  mandate  on  schools  to  go  to  court. 

IV.      HEALTH  AND  SAFETY  JEOPARDIZED 

In  addition  to  placing  schools  in  the  impossible  situation  of  defending  their  every 
action  in  court,  the  Parental  Rights  and  Responsibilities  Act  could  have  serious 
consequences  for  the  health  and  safety  of  children.  Schools  are  often  the  site  of 
many  health -related  services  that  fall  short  of  the  health  exception  to  children.  These 
can  be  simple  vaccinations,  to  comprehensive  health  education.  Often,  issues  aroimd 
health  care  have  proven  to  be  among  the  most  controversial  in  our  schools.  High 
visibility  debates  have  raged  in  local  school  board  meetings  and  local  communities. 
However,  until  this  legislation,  those  issues  have  rightly  been  recognized  as  matters 
for  the  local  community  to  resolve.  With  this  bill,  the  federal  government  has  now 
entered  the  debate  and  is  telling  parents  and  localities  not  to  wrestle  with  these  issues 
in  local  forums,  but  to  take  them  to  court.  Fear  of  litigation  against  the  schools  by  a 
single  dissenting  parent  could  put  all  health-related  services  for  children  in  jeopardy  - 
no  matter  how  widely  desired  by  the  majority  of  parents. 
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In  addition  to  jeopardizing  health  services  and  instruction,  the  bill  raises  serious 
concerns  about  protecting  our  children  against  abuse  and  neglect.  The  bill  attempts 
to  deal  with  this  problem  by  carving  out  an  exception  for  medical  decisions  that  are  a 
"danger  to  the  child's  life"  or  promote  "serious  physical  injury,"  or  for  actions  that 
"constitute[s]  abuse  and  neglect  as  the  terms  have  traditionally  been  defined."  While 
this  may  appear  to  protect  neglected  and  abuse  children,  it  does  not. 

By  looking  at  what  constitutes  "traditional"  abuse  and  neglect,  the  law  does  not  allow 
for  changes  in  our  society's  understanding  of  what  is  harmful  to  children.  It  was  not 
that  long  ago  that  traditional  law  condoned  disciplining  children  by  beating  them 
with  a  stick  no  wider  than  the  parent's  thumb.  Now,  w£  regard  that  as  child  abuse. 

In  addition,  the  fear  of  a  taking  on  the  high  cost  of  losing  a  court  battle  is  likely  to 
make  government  agencies  wary  about  intervening.  Schools  are  one  of  the  primary 
venues  of  identifying  and  intervening  in  possible  abuse  and  neglect  situations. 
However,  our  schools  are  much  less  likely  to  risk  an  intervention  when  faced  with  a 
lawsuit.    As  a  result,  countless  children  who  are  abused  or  neglected  could  remain 
unhelped. 

V.   USURPING  STATE  AND  LOCAL  CONTROL 

Finally,  this  bill  is  a  startling  retreat  from  the  state  and  local's  rights  philosophy  of 
this  Congress    This  Congress  has  an  historic  opportimity  to  recognize  the  importance 
of  local  decision  making  in  education.  It  has  already  made  significant  strides  in 
removing  unnecessary,  costly  federal  mandates  on  states  and  localities  with  the 
passage  of  the  Unfunded  Mandates  Relief  Art  of  1995.  NSBA  has  strongly 
advocated  those  efforts.   It  is  ironic  then,  that  in  a  time  when  Congress  is  trying  to 
turn  back  rights  and  responsibilities  to  the  states  and  localities,  this  bill  usurps  states' 
rights  and  local  decision  making.  This  bill  interjerts  the  federal  government  into  an 
area  that  is  a  traditional  state  and  local  matter  without  any  real  evidence  that  state 
laws  are  not  working  or  that  there  is  a  problem  of  such  magnitude  as  to  warrant 
federal  intrusion.    It  is  a  big  government  response  to  an  issue  better  left  to  the  local 
level. 
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Finally,  the  Parental  Rights  and  Responsibilities  Act  will  do  little  to  achieve  it's 
stated  goal  of  protecting  the  American  family  and  encouraging  parental  involvement 
in  the  education  and  welfare  of  our  children.  In  fact,  because  the  bill  is  basically  a 
lawyer's  solution,  it  is  likely  to  further  break  down  communications  between  schools 
and  parents.  That  will  not  serve  our  children  nor  will  it,help  parents  be  a  positive 
force  in  their  child's  upbringing.  Further,  there  are  unlikely  to  be  many  parents  who 
will  be  pleased  that  their  school  district  is  spending  scarce  educational  dollars  in 
litigation  over  disputes  that  could  be  resolved  by  other  means 

There  are  many  important  issues  that  this  Congress  could  and  should  be  addressing 
to  help  our  children  succeed  and  to  support  the  American  family.  This  Parental 
Rights  and  Responsibilities  Aa  is  not  one  of  them  and  NSBA  urges  the  Committee  to 
reject  it. 

G:\PRRA2.WPD 

Senator  Grassley.  Mr.  Angell. 

STATEMENT  OF  E.W.  CHIP  ANGELL 

Mr.  Angell.  Thank  you,  Senators.  My  name  is  Chip  Angell.  I  am 
not  in  an  institute  or  a  university.  I  am  a  country  lawyer.  I  live 
not  inside  the  Beltway  or  inside  the  perimeter  of  Atlanta.  I  live  out 
in  the  country  where  folks  are  hard-working  and  Grod-fearing,  and 
probably  love  more  than  anything  on  this  Earth  their  children. 

Our  people,  Senators,  are  tired;  they  are  over-legislated.  We  have 
mothers  and  fathers  working  daylight  to  dark.  We  have  latchkey 
children.  They  are  tired  of  the  intrusion  of  more  taxes,  the  burden 
of  more  taxes,  and  now  the  intrusion  of  government  in  that  most 
holy  of  holies,  their  own  family,  their  own  place  of  refuge. 

I  have  a  case  that  came  before  me  back  in  June.  I  had  a  mother 
call  me  and  was  crying,  dismayed.  She  said,  well,  what  do  I  do?  I 
said,  well,  ma'am,  you  have  got  to  tell  me  the  problem.  That  is 
what  lawyers  do;  they  always  ask  you  what  the  problem  is  first. 
She  began  to  just  rail.  She  says,  I  can't  believe  they  have  done  this. 
I  said,  who  is  they  and  what  have  they  done?  And  she  said,  they 
have  taken  my  little  girls.  And  I  said,  who  is  they?  She  said,  the 
school  counselor.  I  said,  well,  what  are  you  talking  about?  She  said, 
well,  they  took  them  to  the  clinic  and  they  took  them  in  their  own 
cars.  I  said,  well,  you  need  to  explain,  and  so  I  said,  look,  call  the 
school  and  see  if  you  can  get  a  clearer  understanding  of  what  hap- 
pened. 

Well,  she  did  and  they  sent  her  to  the  local  health  clinic  for  an 
explanation  and  she  went  there.  Finally,  the  mother  and  father 
came  down  to  see  me  and  explained  to  me  that,  unbeknownst  to 
them,  on  two  separate  occasions  their  daughters,  13  and  14  years 
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old,  were  taken  by  a  middle  school,  not  high  school,  counselor,  in 
her  own  car  during  school  hours,  to  the  local  health  clinic.  This 
happened  on  two  occasions,  3  months  between  the  two  occasions. 

The  mother  found  out  about  this  because  she  thought  the  girls 
were  smoking  and  went  up  to  their  room  to  find  cigarettes  and 
found  instead  a  big  brown  bag  of  condoms  and  birth  control  pills. 
When  the  girls  got  home  from  school — ^you  know  how  moms  can 
be — she  did  some  interrogation.  They  didn't  want  to  talk  because 
they  said,  well,  it  is  supposed  to  be  a  secret;  they  told  us  it  was 
confidential;  we  don't  have  to  tell  you. 

Now,  Senators,  this  kind  of  stuff  scares  me  as  an  American  citi- 
zen. It  seems  like  we  have  heard  this  kind  of  stuff  before  in  history, 
I  believe,  in  the  1930's  in  Europe.  It  is  upon  us.  There  is  a  problem. 
Our  people  are  tired.  They  don't  need  any  more  intrusion  by  well- 
wishers  and  busy-bodies  in  Washington. 

They  further  explained,  the  mama  did.  She  said  she  called  the 
school  and  said,  let  me  talk  to  the  middle  school  counselor,  and  the 
counselor  says,  basically,  it  is  none  of  your  business;  it  is  protected 
under  title  X.  Now,  what  in  the  world  title  X  was  I  had  no  idea, 
so  I  go  to  the  library,  as  we  do,  and  find  out  it  is  not  a  law;  it  is 
a  funding  measure  begun  sometime  in  the  1940's,  but  came  to  life 
in  the  1970's.  It  is  a  funding  measure  for  Health  and  Human  Serv- 
ices. 

He  savs,  I  don't  have  to  tell  you  anything  because  it  is  confiden- 
tial, and  that  woman — I  mean,  she  went  nuts.  She  says,  what  do 
you  mean;  these  are  my  girls;  you  are  not  going  to  tell  me  if  you 
took  them?  Gentlemen,  you  must  understand.  You  send  an  aspirin 
to  school  nowadays,  or  if  your  son  has  got  asthma  and  you  send 
a  breather,  you  better  have  a  doctor's  prescription,  you  better  have 
a  note,  you  better  be  down  there  because  they  are  going  to  call  you 
at  work. 

But,  here,  unilaterally  and  on  their  own,  they  took  these  girls  in 
their  own  private  car,  using  State  funds,  which,  of  course,  the  laws 
of  Georgia  prohibit  the  distribution  of  condoms,  et  cetera,  using 
State  educational  funds,  and  then  had  the  audacity  to  tell  the  par- 
ents it  is  none  of  their  business. 

Now,  I  don't  believe  that  anywhere  any  legislature  ever  sat  and 
said  we  are  going  to  prevent  parents  from  being  parents.  We  have 
a  problem,  and  when  that  big,  burly  wrecker  driver  of  a  daddy  sat 
down  in  front  of  me  and  said,  they  have  stolen  my  little  girls,  I 
took  the  case,  and  I  will  take  every  other  case.  Incidentally,  there 
have  been  two  more  come  into  my  office  since  then.  It  is  not  an  iso- 
lated incident.  It  has  happened  in  the  rural  Bible  Belt,  it  has  hap- 
pened down  South,  and  it  has  probably  happened  out  West,  and  I 
want  you  to  know  there  is  a  problem.  Parents  need  this  bill.  We 
need  this  bill.  I  have  7  children,  and  I  pray  that  you  pass  this  bill 
to  protect  our  fundamental  liberties  under  the  14th  amendment. 

Thank  you. 

Senator  Grassley.  Thank  you,  Mr.  Angell. 

[The  prepared  statement  of  Mr.  Angell  follows:] 
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ABSTRACT 
IN  SUPPORT  OF  STATEMENT  CONCERNING  "S.984 
PARENTAL  RIGHTS  AND  RESPONSIBILITIES  ACT  OF 
1995"  BY  E.  W.  CHIP  ANGELL 

All  of  our  society  and  the  founding  of  our  Nation  is  based  upon  two  foimdations, 
the  law  of  Nature  and  the  law  of  revelation.  In  fkct,  all  human  laws  depend  on  these  and 
no  human  laws  should  contradict  them.  Yet,  m  the  case  of  Earls  v.  Stephens  County 
School  District,  et  aL.  this  is  precisely  ^\ilat  is  happening. 

"It  is  none  of  your  business  and  we  are  protected  under  Title  X.  I  don't  have 
to  tell  you  anything  because  it's  confldential",  repUed  the  Middle  School  Counselor  to 
a  horrified  and  dismayed  Mother.  The  Mother  had  suspected  her  two  daughters,  ages  13 
and  14,  were  smoking  and  hiding  cigarettes  in  their  room.  She  decided  to  look  for  the 
contraband  m  the  girls'  room  where  she  discovered  a  browil  bag  fiill  of  multicolored 
condoms.  As  soon  as  the  girls  arrived  home,  she  inquired  as  to  just  \^4lere  the  items  had 
come  from,  all  the  while  restraining  her  disbelief  and  shocL  Finally,  after  demonstrating 
much  reticence,  the  girls  confessed  it  was  supposed  to  be  a  secret  and  they  weren't  to  tell, 
but  the  Middle  School  Counselor  had  taken  the  both  of  them  to  the  local  health  clinic. 
There  they  were  given  AIDS  tests,  pap  smears,  birth  control  pills  and  condoms.  At  this 
pomt,  the  Mother  called  the  counselor  and  was  tersely  rebuffed.  Also,  she  called  the 
health  clinic  and  was  told  she  would  not  be  given  the  results  of  any  of  the  tests  performed 
on  tlie  girls  (no  physician  ever  saw  the  girls),  as  it  was  confidential  under  Title  X 

"TheyVe  stolen  my  httle  gjils",  said  Waymon  Earls,  a  big,  burly  wrecker  driver. 
Absolutely  no  father  should  ever  be  driven  to  this  point. 

With  a  look  at  past  and  current  decisions  and  judgments  concerning  the  laws  of 
nature  and  revelation,  what  have  we  reaped? 

We  cannot  deny  the  sinq)le  plain  fact  that  parents  can  parent  better  than  any 
agency  or  school  We  must  no  longer  reject  the  simple  truth  that  within  every  parent  there 
is  a  God-given  love  and  desire  to  niuture  and  provide  for  their  children. 

Without  these  fimdamental  laws,  our  society  and  our  world,  especially  oiu 
families,  are  in  danger  of  extinction. 

This  proposed  bill  will  help  maintain  the  integrity  and  sanctity  of  the  American 
£unily  and  delimits  government  mtrusion  and  the  laws  of  nature  and  revelation. 
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STATEMENT  IN  SUPPORT  OF  "S.984  PARENTAL 
RIGHTS  AND  RESPONSIBILITIES  ACT  OF  1995"  BY 
E.  W.  CHIP  ANGELL  AT  THE  REQUEST  OF  THE 
HONORABLE  CHARLES  E.  GRASSLEY,  R.IA.,  BEFORE 
THE  UNITED  STATES  SENATE  SUBCOMMITTEE  ON 
ADMINISTRATIVE  OVERSIGHT  AND  THE  COURTS, 
DECEMBER  5,  1995 

All  of  our  society  and  the  founding  of  our  Nation  is  based  upon  two  foundations, 
the  law  of  Nature  and  the  law  of  revelation.  In  &ct,  all  human  laws  depend  on  these  and 
no  human  laws  should  contradict  theoL  Yet,  in  the  case  of  Earls  v.  Stephens  County 
School  District,  et  11.  this  is  precisely  \\diat  is  happenmg. 

"It  is  none  of  your  business  and  we  are  protected  under  Title  X.  I  don't  have 
to  tell  you  anything  because  it's  confidential",  repUed  th^  Middle  School  Counselor  to 
a  horrified  and  dismayed  Mother.  The  Mother  had  suspected  her  two  daughters,  ages  13 
and  14,  were  smoking  and  hiding  cigarettes  in  their  room.   She  decided  to  look  for  the 
contraband  in  the  girls'  room  where  she  discovered  a  brown  bag  full  of  mukicolored 
condoms.  As  soon  as  the  girls  arrived  home,  she  inquired  as  to  just  where  the  items  had 
come  fi'om,  all  the  while  restraining  her  disbeUef  and  shock.  Finally,  afier  demonstrating 
much  reticence,  the  girls  confessed  it  was  supposed  to  be  a  secret  and  they  weren't  to  telL, 
but  the  Middle  School  Counselor  had  taken  the  both  of  them  to  the  local  health  cUnic. 
There  they  were  given  AIDS  tests,  pap  smears,  birth  control  pills,  and  condoms.  At  this 
point,  the  Mother  called  the  counselor  and  was  tersely  rebuffed   Also,  she  called  the 
health  clinic  and  was  told  she  would  not  be  given  the  results  of  any  of  the  tests  performed 
on  the  girls  (no  physician  ever  saw  the  girls),  as  it  was  confidential  imder  Title  X. 

At  my  first  meeting  with  the  parents,  I  found  that  both' of  them  were  astonished 
and  dismayed  that  they  were  deah  with  in  such  a  fashion  and  they  begged  to  know  if  it 
was  legal  for  these  people  to  do  such  a  thing.  "How  could  this  happen  without  their 
consent,  or  notice  or  anything?  TheyVe  stolen  my  Uttle  girls",  said  Waymon  Earls,  a  big, 
burly  wrecker  driver.  "WeVe  got  to  stop  them  fi°om  domg  this  to  others."  And  he  broke 
down  into  tears. 

In  fact,  the  school  district,  through  its  employees,  had  acted  contrary  to  Georgia 
law  O.C.G.A.  20-2-773(4Xb)  that  forbids  the  use  of  state  fimds  by  the  Department  of 
Education,  or  a  local  unit  of  administration,  for  the  distribution  of  condoms  or  birth 
control  devices.  They  also  disregarded  the  local  school  district's  rules  that  no  child  shall 
be  singled  out  for  any  particular  treatment  or  evaluations  without  express  written 
permission  £rom  the  parents  on  file  with  the  local  superintendent's  office. 

Fm  satisfied  that  the  legislature,  in  the  passing  of  this  Title  X  funding  measure, 
never  intended  it  to  be  used  as  a  weapon  against  parents.  Nor  do  I  find  that  it  was 
intended  to  be  a  screen  fiom  liability  by  agencies  or  schools  with  an  ever  increasing  and 
steady  encroachment  by  government,  at  all  levels,  wdiich  has  injected  itself  into  every  facet 
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of  American  lives.  Now  under  color  of  law,  the  well-meaning  but  greatly  misguided 
instrument  of  state  Fatherhood  has  breached  the  walls  of  ^miUal  privacy  and  driven  a 
wedge  between  parent  and  child,  in  one  of  the  most  Holy  of  HoUes,  that  of  nurture, 
reproduction,  and  health  of  their  own  children. 

Since  the  earliest  civilization  and  m  every  culture  and  continent,  mankind  has  been 
bonded  together  in  that  most  basic  building  block  of  life:  the  ^mily.  The  family  has  been 
the  cornerstone  and  fundamental  unit  any  culture  or  people.  It  has  been  and  is  today  the 
place  and  arena  vAqiq  values  are  learned  and  the  solutions  to  the  problems  of  life  are 
hammered  out  on  the  anvil  of  adversity.  It  is  wdiere  tenderness,  kindness,  and 
consideration  for  others  are  first  learned  and  felt,  and  where  identities  and  the  sense  of 
collectiveness  are  created. 

In  Western  Civilization  and  more  particularly  in  our  culture,  the  view  that  the 
family  unit  is  mtegial  to  an  orderly  and  productive  society  has  been  basic.  English 
philosopher  John  Locke  wrote  much  in  the  area  of  Political  Science  influencing  Thomas 
JeflFerson,  particularly  m  his  role  as  contributor  and  writer  of  the  Declaration  of 
Independence.  In  his  second  treatise  on  Government,  Locke  wrote,  "Adam  was  created  a 
perfect  man,  his  body  and  mind  in  fiill  possession  of  their  strength  and  reason,  and  so  was 
capable  fi-om  the  first  instant  of  his  being,  to  provide  for  his  own  support  and  preservation 
and  govem  his  actions  according  to  the  dictates  of  the  law  of  reason  which  God  had 
inQ)lanted  in  him.  From  him  the  world  is  peopled  with  his  descendants  who  are  all  bom 
infant,  weak  and  helpless,  without  knowledge  or  understanding,  but  to  .supply  the  defects 
of  this  imperfect  state,  till  the  improvement  of  growth  and  age  hath  removed  them.  Adam 
and  Eve  and  afler  them  all  parents  were,  by  the  law  of  nature  under  an  obligation  to 
preserve,  nourish  and  educate  the  children"!  (en^hasis  added) 

No  one  has  ever  doubted  that  the  founding  fathers  were  of  a  single  mind  that 
familial  rights  were  fimdamental  in  nature  and  vital  to  a  strong  nation.  These  ideas  were 
embodied  in  the  Bill  of  Rights  and  undoubtedly  spring  forth  fi-om  Holy  Writ  and  the 
fountainhead  of  Anglo-American  liberty,  the  Magna  Carta,  \\1iere  the  King  is  made  subject 
to  the  law! 

The  Constitutional  principle  of  a  balance  of  power,  private  property,  Umited 
government,  and  codified  laws  was  the  product  of  the  men  gathered  m  1787,  who  were 
knowledgeable  of  the  Scripture  and  moral  in  their  political  and  world  views.  James 
Madison,  the  "Father  of  the  Constitution",  stated,  "We  have  staked  the  wiiole  future  of 
American  Civilizations,  not  upon  the  powers  of  government,  hi  Scorn  it.  We  have  staked 
the  future  of  all  of  our  political  mstitutions  upon  the  capacity  of  mankind  for  self- 
government:  upon  the  capacity  of  each  and  all  of  us  to  govem  ourselves  to  control 
ourseKes,  to  sustain  ourselves  according  to  the  Ten  Commandments  of  God." 

In  his  Commentaries,  Blackstone,  vAxo  greatly  influenced  our  laws,  wrote,  "Upon 
these  two  foundations,  the  law  of  nature  and  the  law  of  revelation,  depend  all  human  laws; 
that  is  to  say  no  human  laws  should  be  suffered  to  contradict  these." 

In  fact  many  of  the  intrusive  actions  of  government  against  &milies,  done  under 
color  of  law,  do  contradict  both  the  laws  of  nature  and  revelation  and  make  the  state 
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Parens  Patraie  in  most  of  American  life  wiiere  it  is  not  called  for  or  needed. 

As  late  as  1973  in  Roe  v.  Wade,  in  explaining  the  Court's  reasoning,  Justice  Harry 
Blackmun  detailed  the  development  of  the  concept  of  the  right  to  privacy.   "These 
decisions,  he  concluded,  make  it  clear  that  only  personal  rights  that  can  be  deemed 
'fundamental'  are  mcluded  m  this  guarantee  of  personal  privacy." 

The  Justice  acknowledged  that  this  right  can  be  extended  to  include  activities 
relating  to  marriage,  procreation,  contraception,  family  relationships,  child  rearing,  and 
education. 

Several  years  later,  in  Bowers  v.  Hardwick.  (1986)  the  issues  of  "fimdamentalness" 
arose  again.  Justice  White,  who  dissented  in  Roe,  wrote  for  the  majority  opinion  that 
rights  such  as  privacy  which  are  not  e?q)hcit  m  the  Constitution  should  be  limited  to  those 
that  are  "deeply  rooted  in  the  Nation's  history  and  traditions." 

On  the  basis  of  these  cases  and  decision  and  as  is  shown  in  our  Nation's  history  and 
traditions,  wiiat  is  more  central  than  the  Family? 

Presently,  we  are  at  a  juncture  with  the  presenting  problem  being,  that  contrary  to 
the  good  will  of  legislators  and  public  officials,  schools  and  other  government  agencies  are 
usurping  the  very  fundamental  rights  of  families  this  nation  is  built  upon.  These  actions, 
such  as  those  in  the  present  case  of  Earls  v.  Stephens  County  School  District,  et  al.  have 
undennined  and  driven  a  wedge  between  parent  and  child,  between  school  and  parent, 
between  parent  and  society,  between  society  and  Nation,  and  have  exacerbated  the 
problems  of  discord  and  division  in  our  Nation's  youth.  This  mindset  is  epitomized  in  the 
Dublished  statement  of  Stephens  County  School  Superintendent,  Mr.  Ed  Mills,  when  he 
states.  "Schools  are  now  taking  over  responsibihties  that  aren't  being  covered  in  the 
home.  When  parents  won't  do  it.  we  have  to."  (  Athens  Herald.  Athens.  Georgia)    Such 
audacity  and  condescendmg  eUtist  notions  are  fostered  by  laws  and  agencies  that 
promulgate  the  concept  that  only  we  "professionals  can  do  it  best",  and  that  parents  are 
somehow  not  qualified  if  they  have  no  state  credentials  or  Ucenses. 

Despite  favorable  court  rulings,  such  as  in  Pierce  v.  Society  of  Sisters  (1928)  and 
Wisconsin  v.  Yoder  ( 1 972).  and  m  the  face  of  plain  old  common  sense,  government 
intrusions  and  erosions  of  femily  rights  continue.  When  confironted  and  questioned  by 
citizens,  the  government  instead  of  a  reasonable  explanation  as  to  ^^dly  the  intrusion  is 
needed,  sidesteps  the  citizens  m  favor  of  another  law  that  is  somehow  interpreted  m  favor 
of  the  state  and  against  families.  We  have  forgotten  the  admonishment  of  Chief  Justice 
Roger  Taney  m  1849:  "If  in  this  Court  we  are  at  liberty  to  give  the  old  words  new 
meaning  when  we  find  them  in  the  Constitution,  there  is  no  power  wliich  may  not,  by  its 
mode  of  construction,  be  conferred  on  the  general  (federal)  government  and  denied  to  the 
state." 

There  is  no  quesdon  that  there  are  famihes  in  need  m  this  country,  famihes  in  need 
of  the  basics  of  life,  but  they  are  not  the  majority.  Many  children  aie  "needy"  and  are 
living  in  terrible  conditions,  but  they  are  not  the  greater  number.  To  remedy  these  needs, 
we  as  people,  out  of  the  goodness  of  our  hearts,  have  passed  legislation,  made  resolutions, 
established  prograips,  created  funds,  and  entitled  agencies—a  proverbial  alphabet  soup  of 
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intervening  well-wishers  and  do-gooders.  What  have  we  reaped?  We  have  isolated  the 
problem,  Le.,  the  needy  child,  and  in  so  doing  isolated  the  fimdamental  biiilding  block  of 
culture  and  society— the  family.  Children  cannot  be  separated  or  isolated  from  family  in  an 
effort  to  meet  the  need.  They  are  not  separate  entities  and  a  discussion  of  one  part  must 
entail  a  discussion  of  the  whole.  We  can  no  longer  continue  to  operate  on  isolated  cases 
•when  the  v^ole  society  is  sick. 

We  must  not  deny  the  single  plain  fact  that  parents  can  parent  better  than  any 
agency  or  school  Even  bad  parents  or  marginal  parents  are  better  than  no  parents,  based 
upon  the  divine  mandate.  We  can  no  longer  reject  the  plain  truth  that  within  every  parent 
there  is  a  God-given  love  and  desire  to  nurture  and  provide  for  their  children,  and  this  is  a 
law  of  nature  and  revelation.  If  we  continue  to  act  as  if  this  empirical  truth  is  no  truth, 
then  we  participate  in  the  continued  dismantling  of  family  through  a  philosophy  of 
positivism.  Law  does,  in  fact,  have  a  moral  and  theological  basis,  and  to  deny  the 
absolutes  of  nature  and  creation  is  to  become  the  man  as  seen  by  Blackstone:  "Man, 
considered  as  a  creature,  must  necessarily  be  subject  to  laws  of  his  Creator,  for  he  is 
entirely  a  dependent  being.  A  being  independent  of  any  other,  has  no  rule  to  pursue,  but 
such  as  he  prescribed  to  himself..."  The  Commentaries  (1765) 

The  law  was  made  for  man  -  not  man  for  the  law. 

It  is  my  conviction  that  parents  are  better  equipped  to  nurture,  instruct,  discipline 
and  instill  virtue,  hope,  and  vision  for  the  fixture  in  their  children  more  than  any  state  or 
government  agency.  But  if  there  should  come  a  need  for  government  intrusion,  let  that 
intrusion  be  minimal,  with  a  compelling  state  interest  for  the  good  of  the  greater  femily  as 
a  single  divinely-mandated  unit. 

In  a  1958  dissent.  Justice  FeUx  Frankfiirter  rejected  the  notion  that  justices  may 
"say  that  everybody  on  the  Court  has  been  wrong  for  150  years  and  that  which  has  been 
deemed  part  of  the  bone  and  sinew  of  the  law  should  now  be  extirpated...  It  is  not  for  the 
Court  to  &shion  a  wholly  novel  constitution  doctrine... in  the  teeth  of  an  unbroken  and 
judicial  history  from  the  foundation  of  the  Nation."  (Green  v.  United  StatesJ958) 

This  proposed  bill  is  vital  to  continuing  the  integrity  and  sanctity  of  the  American 
family  and  provides  a  line  in  the  sand  delineating  between  government  intrusion  and  the 
laws  of  revelation  and  the  law  of  nature.  Oiu  famihes  and  children  need  this  law  because 
the  laws  of  nature  and  revelation  will  erode  and  disappear  without  it.  We  can  no  longer 
take  for  granted  what  has  been  ours  for  so  long  Our  society'  is  now  in  jeopardy,  and  so 
we  must  act.  We  must  act  so  no  more  fathers  have  to  cry  out,  "TheyVe  stolen  my  little 
girls." 

Most  respectfiiUy, 


Waymon  Earls  Family 
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Vitae 
E.    W.Chip   Angell 
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Senator  Grassley.  Ms.  Brinig. 

STATEMENT  OF  PROF.  MARGARET  F.  BRINIG 

Ms.  Brinig.  Grood  morning.  I  am  honored  to  appear  before  you 
to  testify  concerning  this  important  bill.  As  my  written  testimony 
indicates,  I  am  a  parent,  although  I  only  have  5,  and  if  sheer 
weight  controls,  I  am  not  impressive.  I  have  written  about  a 
Covenantal  family  and  publicly  and  privately  yearn  for  a  return  to 
the  kind  of  relationship  between  government  and  families  the  pro- 
ponents of  this  legislation  seek. 

In  fact,  my  students  this  past  term  would  tell  you  that  we  spent 
an  entire  class  period  criticizing  a  piece  of  new  Virginia  legislation 
concerning  discipline  in  the  public  schools  that  seems  quite  as 
invasive  as  many  of  the  proponents'  horror  stories,  as  Senator 
DeWine  called  them.  I  very  much  regret  a  climate  in  which  stu- 
dents threaten  their  parents  with  calls  to  child  abuse  hotlines  or, 
in  fact,  do  sue  to  extract  money  without  returning  any  respect.  Fi- 
nally, my  younger  brother's  children  are  home-schooled,  as  are 
some  of  my  friends. 

Nevertheless,  while  I  believe  that  the  current  bill  in  some  form 
might  be  supported  on  a  State  level,  with  Senator  Heflin  I  do  not 
believe  that  Federal  legislation  is  appropriate  on  these  issues. 
Family  law  concerns  are  traditionally  and  appropriately  left  to 
State  and  local  governments.  This  delegation  promotes  State  ex- 
perimentation in  many  useful  ways,  as  Lawrence  Mead's  article  in 
Sunday's  Post  demonstrated  with  Wisconsin  experiments  on  wel- 
fare reform.  Such  deference  allows  the  common  law  to  continue  de- 
veloping on  such  matters  as  what  is  abuse  and  what  is  family. 

On  a  more  substantive  level,  I  do  not  believe  that  the  bill  ade- 
quately reflects  the  reality  that  there  are  two  sets  of  fundamental 
rights  here  and  that  they  occasionally  conflict.  Parents  unquestion- 
ably have  the  right  and  duty  and  calling  to  direct  their  children's 
upbringing.  Their  children  also  have  rights  as  citizens,  as  publicly 
voiceless  dependents,  and  as  human  beings. 

The  standards  of  proof  and  the  causes  of  action  that  are  at  the 
heart  of  this  legislation  will  serve  the  first  set  of  fundamental 
rights.  In  many  cases,  perhaps  in  most  cases,  they  will  serve  the 
second  as  well  because  parents  usually  have  their  children's  best 
interests  at  heart.  Unfortunately,  however,  not  all  parents  act  from 
the  pure  motives  of  the  bill's  proponents.  Because  these  parents 
would  also  be  protected  from  State  action  without  probable  cause 
or  compelling  State  interest,  children  like  the  ones  in  the  situations 
I  would  like  to  describe  would  go  unprotected. 

Further,  because  State  agencies  would  justly  fear  lawsuits  if  they 
acted  incorrectly,  they  might  choose  not  to  act  at  all.  Although,  as 
Congressman  Largent  said,  the  act  is  not  designed  to  protect  abus- 
ers, I  feel  that  it  will  because  in  many  instances  State  actors  must 
act  quickly  when  abuse  is  suspected,  and  when  they  do  not  inter- 
vene appropriately,  some  children  will  die  or  be  permanently  and 
seriously  injured,  as  two  cases  recently  reported  in  the  popular 
press  show. 

To  give  you  ample  time  for  questions,  I  want  to  give  two  illustra- 
tions, but  there  are  many  more.  The  first  case  I  would  like  to  speak 
to  you  about  involves  a  parent  who  sought  to  discipline  his  child 
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without  state  interference.  It  is  cited  in  my  written  testimony  and 
was  decided  in  the  family  court  in  Brooklyn,  NY,  in  1982. 

The  16-year-old  girl,  Alyne,  was  a  drug  abuser  who  had  to  be 
treated  twice  for  taking  overdoses  suggestive  of  suicide,  and  who 
also  attempted  suicide  with  a  razor  blade.  Her  father  was  a  New 
York  City  policeman,  and  I  would  like  to  read  from  the  case  itself: 

Respondent  father  is  a  New  York  City  fireman.  A  tall,  imposing  man,  he  describes 
himself  as  a  John  Wayne  type,  explaining  that  he  was  one  hundred  percent  Amer- 
ican. Both  in  and  out  of  court,  he  labeled  the  state  interference  with  his  behavior 
toward  his  daughter  as  a  commie  plot.  As  he  testified,  he  frequently  clenched  his 
teeth  as  he  discussed  his  daughter^  drug  abuse,  signs  that  such  drug  involvement 
were  more  of  an  affront  to  him  than  the  threat  to  Alyne's  health.  He  righteously 
proclaimed  that  Alyne  was  his  daughter  and  he  would  do  whatever  he  pleased  to 
her.  He  seemed  satisfied  with  the  statement  that  he  would  stop  short  of  putting  her 
in  the  hospital  if  she  used  drugs.  He  refused  an  urgent  hospital  recommendation 
that  the  child  be  given  immediate  psychiatric  help.  His  rationale  was  always  the 
same;  Alyne  was  his  daughter  and  he  would  do  as  he  pleased  with  her. 

The  second  situation  is  not  a  reported  case  at  all  as  far  as  I 
know,  but  concerns  inner-city  parents  who  fail  to  send  their  kids 
to  school  because  thev  are  concerned  about  violence.  The  Los  Ange- 
les Times  reported  that  keeping  kids  out  of  school  is  definitely  a 
growing  trend.  Some  parents  are  over-protective  and  use  this  as  an 
excuse  not  to  send  their  kids  to  school.  I  can  understand  the  con- 
cern for  protection  on  the  parents'  part,  but  I  wonder  how  many 
of  these  children  will  grow  up  literate  and  self-sufficient,  as  the  bill 
proposes,  if  there  is  no  assurance  that  any  education  at  all  is  tak- 
ing place. 

We  walk  a  narrow  path  here  with  dangers  to  liberties  on  both 
sides.  I  regret  the  mistake  that  government  agents  make  most  of 
the  time  in  good  faith  when  they  invade  the  privacy  of  good  homes 
and  question  parents'  autonomy.  I  regret  the  harassment  that 
home-schoolers  are  frequently  given,  but  I  would  weigh  the  scales 
differently  and  make  certain  that  the  inevitable  errors  do  not  come 
at  the  expense  of  children,  for  as  a  Virginia  case  of  great  wisdom 
recently  said,  incidentally,  upholding  a  standard  of  very  traditional 
morality,  the  right  of  a  parent  to  custody  of  its  minor  child  is  sub- 
ordinate to  the  right  of  a  child  to  the  custodial  care  of  a  parent. 

Thank  you. 

Senator  Grassley.  Thank  you,  professor. 

[The  prepared  statement  of  Ms.  Brinig  follows:] 
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Summary 

Although  I  support  many  of  the  goals  of  the  Parental  Rights  and  Responsibilities  Act,  and 
believe  that  parents  are  and  should  continue  to  be  the  primary  source  for  their  children's 
upbringing,  I  believe  the  current  legislation  unwise  and  unnecessary.    Family  law,  and  parental 
decisionmaking,  comes  primarily  from  the  work  of  state  legislatures  and  courts.  To  invade  this 
state  responsibility  threatens  federalism,  and  for  Congress  to  puk-port  to  establish  a  "fundamental 
right '  encroaches  upon  the  judicial  branch.  Finally,  the  vagueness  of  the  terminology  in  the  Bill 
invites  both  litigation  in  already  overburdened  federal  courts  and  paralysis  of  state  and  local 
administrative  agencies.  Specifically  tailored  legislation,  particularly  at  the  State  level,  would 
answer  many  of  the  complaints  of  the  Bill's  proponents  withou'  ossifying  the  development  of 
family  law.  Finally,  many  of  the  protections  its  proponents  seek  have  already  been  guaranteed 
by  Supreme  Court  decisions. 
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I  am  honored  to  testify  before  you  today.  As  a  family  law  professor  for  nearly  twenty 
years,  as  well  as  a  parent  of  five  minor  children  currently  enrolled  in  every  level  of  education,  I 
urge  you  to  think  carefully  about  this  important  piece  of  legislation.  1  wholeheartedly  agree  with 
many  if  not  all  of  the  goals  of  this  bill,  and  am  impressed  by  the  concern  and  good  faith  of  its 
proponents.  However,  I  wish  to  share  with  you  some  questions  about  federalism  and  separation 
of  powers  issues  affecting  the  proposal  arid  about  some  possible  unintended  substantive  effects 
of  the  legislation  as  currently  formulated.  I  would  also  like  to  point  out  a  few  instances  where 
the  guarantees  the  proponents  seek  have  already  been  granted  tothem  by  the  Supreme  Court. 

States  have  experimented  throughout  our  history  in  encouraging  the  growth  of  healthy 
family  life  because,  after  all,  our  children  are,  with  our  freedom,  our  greatest  national  assets.  To 
foster  these  "natural  laboratories,"  as  Justice  Brandeis  called  them,'  state  legislatures  and  state 
courts  have  taken  the  leading  roles.  In  family  law  cases,  federal  courts  tend  to  abstain  for  reasons 
of  judicial  economy  and  judicial  expertise,  as  well  as  because  such  cases  may  involve  "difficult 
questions  of  state  law  bearing  on  policy  problems  of  substantial  public  import  whose  importance 
transcends  the  result  in  the  case  then  at  bar."  Federalization  of  family  law  "will  only  thwart  state 
searches  for  better  solutions  in  an  area  where  this  Court  should  encourage  state 
experimentation."^ 

Matters  that  touch  on  schooling  and  curriculum,  on  the  borderl£md  between  discipline  and 
abuse,  and  upon  standards  for  medical  decisionmaking  present  the  sort  of  policy  problems  that 
concerned  Justice  Brandeis.  These  cases  seem  close  to  those  involving  treatment  of  defective 
newborns,  guns  carried  on  school  grounds,  and  enforcement  of  child  support  orders,  where 
federal  courts  have  found  that  Congress  exceeded  its  constitutional  authority.  Moreover,  the 
enunciation  of  "fundamental  rights,"  whether  of  employment  or  marriage  or  even  education. 


'  New  State  Ice  Co  v.  Liebmann,  285  U.S.  262,  311  (1932)(Brandeis,  J., 

dissenting). 

^  Santosky  v.  Kramer,  455  U.S.  745,  773  (1982)(Rehnquist.,  J.,  dissenting).  The 

state  of  Wisconsin,  from  which  two  Members  of  this  Subcommittee  hail,  has  long  been  a  leader 
in  this  type  of  experimentation    ''.ee,  e.g.,  Zahlncki  v  Redhail  134  US  374  (1978);  Wis  Stat  § 
49.90(2)  (grandparental  responsibility  for  dependents  of  their  minor  children);  §§  49.19  et  seq. 
(welfare  reform  legislation);  Wis.  Stat.  §  1 18.165  (home  schoolings 
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usually  comes  fix)m  the  Supreme  Court,  not  the  legislative  branch.  My  view  is  therefore  that  it 
should  be  state  legislatures  and  the  judiciary  that  add  to  our  security  as  parents,  not  federal 
legislation. 

Another  concern  lies  with  the  division  of  responsibility  for  childrearing  between  parents 
and  community.  William  Blackstone,  writing  in  the  eighteenth  century,  spoke  of  parents' 
"voluntary  obligation,  to  endeavor,  as  far  as  in  them  lies,  that  the  life  which  they  have  bestowed 
shall  be  supported  and  preserved."-'    From  this  obligation  comes  the  child's  right  to  receive 
maintenance  from  their  parents,  protection,  and  "an  education  suitable  to  their  station  in  life:  a 
duty  pointed  out  by  reason,  Jind  of  far  the  greatest  importance  of  any"  The  parent's  ability  to 
correct  the  child  in  a  reasonable  manner  grows  out  of  performing  this  duty,  not  out  of  some 
independent  power  over  one's  children.^ 

Because  of  the  centrality  of  parents  in  child  rearing,  the  Supreme  Court  has  declared  that 
"the  law's  concept  of  the  family  rests  on  a  presumption  that  parents  possess  what  a  child  lacks  in 
maturity,  experience,  and  capacity  for  judgment  required  for  making  life's  difficult  decisions. 
More  important,  historically  it  has  recognized  that  natural  bonds  of  affection  lead  parents  to  act 
in  the  best  interests  of  their  children."'  Absent  a  finding  of  neglect  or  abuse,  parents  are  therefore 
presumed  to  act  in  the  best  interests  of  their  children,  and  therefore  have  the  primary,  if  not  the 
sole,  responsibility  for  their  offsprings'  upbringing.  There  is  no  need  to  restate  this  presumption 
by  legislating. 

Nevertheless,  I  worry  that  many  of  the  functions  parents  jjerformed  at  the  time 
Blackstone  wrote  have  been  assumed  by  others.  Because  of  this  truncation  of  the  family  system, 


'  1  W.  Blackstone,  Commentaries  ♦446-4''. 

As  John  Locke  put  it,  "From  him  [Adam]  the  world  is  peopled  with  his 
descendants,  who  are  ail  bom  infants,  weak  and  helpless,  without  knowledge  or  understanding. 
But  to  supply  the  defects  of  this  imperfect  state  till  the  improvements  of  growth  and  age  hath 
removed  them,  Adam  and  Eve,  and  after  them  all  parent.s,  were  by  the  law  of  nature  under  aji 
obligation  to  preserve,  nourish,  and  educate  the  children  they  had  begotten;  not  as  their  own 
workmanship,  but  the  workmanship  of  theii  own  Maker,  the  .Almighty  to  whom  they  were  to  be 
accountable  for  them.  The  Second  Treatise  on  Government,  '"h  VI,  par.  56  (1690). 

'  farAomv,  y/?.,  442  U.S.  584  n 979) 
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the  incentives  that  were  there  origin£illy  have  changed  as  well.  I  mean  to  say  that  some  parts  of 
the  parental  role  are  now  played  by  government  (including  education  and  support  of  the  elderly), 
while  parental  authority  is  also  diminished  by  the  children  themselves  (in  matters  involving 
contraception  and  abortion).  The  self-sufficient  family  has  become,  to  son»e  extent,  a  community 
concern,  and  our  vision  of  what  we  ought  to  do  as  parents  rnay  not  be  as  ciear  as  once  it  was*  In 
other  words,  power  over  children's  education  and  a  fundamental  right  to  disciplme  without  the 
more  self-contained  system  of  family  present  even  in  our  grandparents'  time  might  become,  in 
some  hands,  tools  of  the  parent's  ego  rather  than  instruments  benefiting  the  child.' 

As  the  Court  stated  in  Prince  v.  Massachusetts,  321  U.S.  158  (1944),  a  case  limiting  the 
freedom  of  a  parent  to  use  religious  liberty  to  avoid  child  labor  legislation,  "Acting  to  guard  the 
general  interest  in  youth's  well  being,  the  state  2&  parens  patriae  may  restrict  the  parent's  control 
by  requiring  school  attendance,  regulating  or  prohibiting  the  child's  labor  and  in  many  other 
ways.  Its  authority  is  not  nullified  merely  because  the  parent  grounds  his  claim  to  control  the 
child's  course  of  conduct  on  religion  or  conscience. .  .  .  Parents  may  be  free  to  become  martyrs 
themselves.  But  it  does  not  follow  they  are  free,  in  identical  circumstances,  to  make  martyrs  of 
their  children  before  they  have  reiiched  the  age  of  full  and  legal  discretion  when  they  can  make 
that  choice  for  themselves."  In  some  cases,  parents  apparently  have  been  mistaken  when  they 
failed  to  supply  medical  care.' 


*  I  have  written  about  these  concerns  at  length  in  Finite  Horizons  The  American 

Family,  2  Int'l  J.  Children's  Rights  293  (1994);  and  in  my  The  Family  Franchise,  Utah  L.  Rev. 
(forthcoming  1996). 

'  Examples  include  the  cases  of  Matter  ofAlyne  E.,  448  N.  Y.S.2d  984  (Brooklyn 

Co.  l982)("John  Wayne  type"  fireman  insisted  that  by  physically  disciplining  his  child  he  could 
cure  her  drug  abuse  problems,  and  that  he  could  "discipline  her  any  way  he  pleased");  and  In 
Interest  ofD.M.C,  438  N.E  2d  254  (111.  App.  1982)  (hyperactive  nine-year  old  child  disciplined 
by  psychologist  parents  who  struck  him  with  a  leather  best  at  least  fifty  strokes  and  possibly  as 
much  as  one  hundred  strokes  for  taking  his  father's  cowboy  hat  to  school  for  "Show  and  Tell" 
without  permission  and  then  lying  to  cover  up    When  the  child  was  placed  in  foster  care,  he 
expressed  guilt  about  the  cost  of  foster  care  to  his  parents  and  his  feeling  that  "the  proceedings 
killed  his  grandfather  who  was  very  ill  at  the  time    The  child  testified  that  he  would  not  report  it 
even  if  he  were  spanked  many  times  again."). 

'  See,  e.g..  In  re  Phillip  B. ,  92  Cal.  App.  3d  796,  1 56  Cal.  Rptr.  48  ( 1 979),  and  In  re 

Hudson,  126  P.2d  765  (Wash.  1942). 
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Any  time  a  child  dies  or  cannot  enjoy  the  self-sufficiency  this  Bill  seeks  because  a  parent 
decides  that  he  or  she  knows  best  what  medical  care  is  appropriate  is  one  time  too  many.  We 
cannot  afford  to  penalize  health  care  officials  who  make  honest—though  admittedly  occasionally 
erroneous— decisions  in  difficult  cases.  The  balance  must  be  drawn  in  favor  of  preserving  the 
child  and  the  child's  later  decision-making,  even  though  occasionally  at  the  expense  of  the 
parent's  sincere  religious  convictions.  Besides,  in  cases  of  permanent  termination  of  parental 
rights,  the  Supreme  Court  guaranteed  that  the  state  must  muster  at  least  clear  and  convincing 
evidence  of  unfitness,'  and  to  this  extent  repetition  is  unnecessary.'"  Some  states  go  further  than 
the  present  legislation  would  and  currently  require  a  "beyond  a  reasonable  doubt"  standard. 
Might  these  states  lower  their  standard,  becoming  more  invasive  of  parental  rights,  in  view  of  the 
federal  guarantee? 

Although  parents  may  have  a  "charter.. to  direct  the  religious  upbringing  of  their 
children,"  Wisconsin  v.  Yoder,  this  power  is  subject  to  limitation  "if  it  appears  that  parents 
decisions  will  jeopardize  the  health  or  safety  of  the  children,  or  have  a  potential  for  significant 
social  burdens."  Completely  unregulated  home  schooling  without  a  religious  exemption  and 
without  monitoring  the  parent-teacher's  competence  or  the  child's  performance  does  have  a 
"potential  for  significant  social  burdens."  Some  inner  city  parents  apparently  take  their  children 
out  of  school  because  the  neighborhoods  and  schools  are  too  dangerous.  Although  their 
motivations  are  completely  understandable,  they  may  not  have  the  educational  or  curricular  tools 
with  which  to  teach  their  children. 

Although  the  bill  is  not  to  apply  to  disputes  between  parents,  these  are  frequently 
the  original  source  of  litigation  brought  by  school  or  social  welfare  authorities  involving 
discipline,  education  and  medical  care.    Would  the  legislation  enable  natural  parents  to  intervene 
in  the  adoption  process  even  after  their  "rights"  have  been  terminated  because  of  unfitness? 


'  Sanlosky  v.  Kramer.  455  U.S.  745  (1 982). 

'"  The  Sanlosky  Court  held  that  "such  a  standard  adequately  conveys  to  the  fact 

finder  the  level  of  subjective  certainty  about  his  factual  conclusions  necessary  to  satisfy  due 
process.  We  further  hold  that  determination  of  the  precise  burden  equal  to  or  greater  than  that 
standard  is  a  matter  of  state  law  properly  left  to  state  legislatures  and  state  courts." 
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Uncertainty,  especially  where  people  feel  strongly,  as  they  do  about  these  matters,  breeds 
litigation,  i  would  anticipate  a  flood,  not  merely  a  trickle  of  litigation,  were  the  statute  in  its 
present  form  enacted. 

In  another  example,  I  am  unsure  whether  the  proposed  statute  might  "fix"  standards  of 
abuse,  and  of  parenthood  itself,  at  "traditional  levels"  and  in  a  fashion  that  might  not  really  fit 
many  American  families.  What  I  mean,  for  example,  is  that  while  courts  have  traditionally  found 
abuse  when  the  harm  is  physical,  or  at  least  directed  at  the  child,  the  recent  psychological 
literature  states  that  abuse  witnessed  by  a  child  can  be  just  as  harmful.  The  statute  would  give  a 
fundamental  right  to  parents  when,  in  cases  of  doubt,  children  may  be  harmed.  1  would  strike  the 
balance  the  other  way,  in  favor  of  protecting  the  children  when  medical  science  directs  that  they 
should  be  protected. 

Finally,  and  perhaps  even  more  troubling,  the  bill  gives  many  rights  to  "parents,"  but 
leaves  the  definition  of  "parent"  to  state  law,  thus  leaving  out  many  caretakers  who  might  need 
its  protection,  and  including  some  who  might  not.  It  is  good  to  leave  this  quintessentially  local 
matter  to  local  concern.  The  uncertainty  about  what  "parent"  means  in  any  given  context  will 
leave  doctors,  administrators,  and  potential  recipients  in  great  doubt  about  whether  the  act 
applies  to  them.  Does  "parent"  include  step-parents,  grand-parents,  god-parents,  foster-parents, 
or  other  relatives  with  whom  a  child  is  informally  placed?  Will  it  give  additional  rights  to 
natural  fathers  of  children  who  have  never  been  involved  with  them,  threatening  the  adoption 
process?  States  define  "parent"  and  "family"  in  numerous  ways  depending  upon  the  activity 
involved.  Which  applies  to  "parental  rights  and  responsibilities?"  As  the  Supreme  Court  stated 
in  Moore  v.  City  of  East  Cleveland,  ""[o]urs  is  by  no  means  a  tradition  limited  to  respect  for  the 
bonds  uniting  the  members  of  the  nuclear  family.  The  tradition  of  uncles,  aunts,  cousins,  and 
especially  grandparents  sharing  a  household  along  with  parents  and  children  has  roots  equally 
venerable  and  equally  deserving  of  constitutional  recognition. . .  .Even  if  conditions  of  modem 
society  have  brought  about  a  decline  in  extended  family  households,  they  have  not  erased  the 


431  U.S.  494  (1977). 
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accumulated  wisdom  of  civilization,  gained  over  the  centuries  and  honored  throughout  our 
history,  that  supports  a  larger  conception  of  the  family."  Senate  Bill  984  assumes  a  single  family 
model-perhaps  the  ideal,  but  certainly  not  the  reality  for  a  majority  of  American  families.  It 
a.ssumes  a  suburban  middle-class  lifestyle  that  is  net  enjoyed  by  many  Americans  who  may  come 
from  entirely  different  cultural  backgrounds.  Among  its  other  problems,  it  would  standardize 
education  at  a  federal  level  that  is  more  appropriately  left  to  the  local  school  boards.'^ 

The  shadow  land  between  the  correction  necessary  for  the  development  of  an  individual's 
growth  and  the  abuse  that  will  permanently  inhibit  development  mutates  with  the  tenacity  of  an 
amoeba.  Although  the  Supreme  Court  in  Ingraham  v.  Wright'^  recognized  that  states  may,  if 
they  choose,  allow  teachers  to  corporally  punish  students  when  reasonable  and  necessary,  most 
states  do  not  utilize  these  remedies  in  public  schools.  To  guarantee  this  form  of  discipline  as  a 
parental  right  will  too  often  allow  parents—who  may  already  reasonably  chastise  their  children 
under  the  common  law-to  strike  out  in  anger  rather  than  in  love.  Corporal  punishment.  Old 
Testament  admonitions  to  the  contrary,  should  be  sparing  and  loving.  School  and  medical 
officials,  again,  should  not  be  threatened  with  §  1983  actions  or  new  causes  of  action  under  this 
Bill  if  they  intervene  to  save  a  child. 

When  an  agency  cannot  act  unless  it  has  a  compelling  state  interest  to  do  so,  it  usually 
will  not  act.  When  state  agents  hesitate  to  act,  abuse  cases  may  "fall  through  the  cracks."'" 
States  may  opt,  as  Wisconsin  did  in  the  wake  of  Wisconsin  v.  Yoder^^  to  abandon  all  meaningful 


'^  Mercer  v.  Michigan  S'ate  Board  ofEduc  ,  379  F.  Supp.  580  (E.D.  Mich.),  aff'd 

mem.,  419  U.S.  1081  (1974). 

'^  430  U.S.  651  (1977).  In  a  case  mvolving  physical  discipline  by  a  parent,  the 

Illinois  Court  of  Appeals  held  that  "paddling  one's  own  children  cannot  be  the  basis  of  a  charge 
of  child  abuse  or  neglect  in  the  absence  of  clear  evidence  the  paddling  was  vicious  or  for  other 
than  disciplinary  reasons."  This  seems  to  be  the  standard  in  many  state  courts.  Carpenter  v. 
Commonwealth,  186  Va  851,  44  S.E.2d  419  (1947);  Bowers  v.  State,  283  Md.  115,  389  A.2d 
341  (1971). 

'"  See,  e.g.,  Frank  Bruni,  School  South  to  End  Abuse  of  Slain  Girl,  New  York 

Times,  Sunday,  November  26,  1995  page  39);  and  the  tragic  case  of  DeShaney  v.  Winnebago 
County  Dept.  Of  Social  Services,  489  U.S.  189  (1989). 

"  406  U.S.  205(1972). 
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regulation."  To  avoid  being  sued  under  this  statute,  they  may  choose  to  abandon  any  effort  to 
screen  the  input  or  output  of  a  child's  education  when  home  schooled.  Perhaps  this  is  what  the 
bill's  proponents  wish,  but  I  fear  for  the  future  of  these  children  who  may  leave  home  filled  with 
great  moral  values  but  unprepared  "for  additional  obligations"  of  adulthood,  to  quote  Pierce  v. 
Society  of  Sisters."  For  most  home  schoolers,  whose  parents  do  interact  with  the  modern 
technological  world,  their  situation  is  a  far  cry  from  that  of  Yoder  's  Amish,  who  "carried  the 
even  more  difficult  burden  of  demonstrating  the  adequacy  of  their  alternative  mode  of  continuing 
informal  vocational  education  in  terms  of  precisely  those  overall  interests"  the  State  advanced. 
Even  the  Yoder  opinion  noted  that  reasonable  standards  might  be  established  concerning  the 
content  of  the  continuing  vocational  education  of  Amish  children  under  parental  guidance. 

In  short,  while  I  applaud  the  goals  of  parental  involvement  in  education,  individualized 
education,  family  autonomy  and  religious  freedom  that  this  Bill  attempts  to  serve,  I  fear  that  the 
legislation  before  you  will  not  meet  these  goals.  The  primary  winners  from  this  Bill  will  be 
lawyers,  who  because  of  the  vagueness  of  many  parts  of  the  bill,  and  the  new  causes  of  action 
created,  will  be  able  to  take  a  host  of  new  cases  to  state  and  federal  courts  (and,  incidentally, 
receive  attorneys'  fees).  The  primary  losers  will  be  the  taxpayers  of  this  country,  who  will  pay 
the  costs  of  the  increased  litigation  (and  the  expanding  bureaucracies  needed  to  support  it),  £ind 
more  importantly,  the  children  who  will  not  receive  appropriate  outside  intervention  because  of 
fear  of  litigation. 


'*  see  Wis  Stat  §  11 8. 165.  Yoder  was  carefiil  to  limit  its  exclusion  from  compulsory 

education  to  members  of  the  Amish  religious  community.  The  right  of  parents  without  a 
religious  basis  for  removal  to  home  school  can  presumably  be  regulated  by  state  statute.  See, 
e.g.,  People  v  Bennett,  501  N.W.2d  106  (Mich.  1993). 

"  268U.S.  510,  535(1925). 
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Senator  Grassley.  Mr.  Horn. 

STATEMENT  OF  WADE  F.  HORN 

Mr.  Horn.  Thank  you,  Mr.  Chairman.  Unlike  most  of  the  wit- 
nesses here  today,  I  am  not  a  lawyer.  I  am  a  child  psychologist,  so 
I  will  leave  the  discussion  of  the  fine  points  of  the  law  to  the  pro- 
fessionals in  that  area.  What  I  want  to  discuss  is  the  importance 
of  childhood. 

Childhood  is  important  because  it  lays  the  basis  for  the  kind  of 
adult  human  being  we  will  become.  VSHiether  we  grow  up  to  turn 
out  good  or  bad,  whether  we  become  a  loving  spouse  and  devoted 
parent  or  a  violent  thug  depends  largely  upon  the  circumstances 
2ind  experiences  of  childhood.  Indeed,  it  is  not  an  overstatement  to 
say  that  a  civil  and  just  society  is  totally  dependent  upon  providing 
children  with  quality  childhoods. 

How,  then,  can  government  best  help  to  ensure  that  more  chil- 
dren grow  up  experiencing  high-quality  childhoods?  Well,  there  are 
two  views  in  this  area.  The  first  view  says  that  we  ensure  quality 
childhoods  bv  spending  on  government  programs,  that  we  ensure 
quality  chilahoods  by  empowering  government  to  interfere  and 
oversee  family  relationships.  Under  this  view,  if  you  are  willing  to 
spend  $8  billion  on  Head  Start  and  I  am  only  willing  to  spend  $4 
billion  on  Head  Start,  you  are,  by  definition,  twice  as  compas- 
sionate and  caring  about  children  than  I  am.  By  and  large,  the 
Federal  Government  has  been  operating  under  this  perspective  for 
the  last  30  years. 

But  despite  an  extraordinary  and  real  growth  in  Federal  spend- 
ing on  children,  by  almost  all  indicators  children  today  are  more 
at  risk  for  poor  developmental  outcomes  than  they  were  just  3  dec- 
ades ago.  Why  should  this  be  the  case?  What  this  perspective  over- 
looks is  that  what  children  need  most  is  not  some  government  pro- 
gram, but  rather  the  knowledge  that  there  are  people  in  this  world 
who  care  enough  about  them  that  they  will  put  his  or  her  interests 
above  their  own. 

What  children  really  need  to  develop  well  are  adults  who  have 
an  irrational  emotional  commitment  to  their  well-being.  In  the 
words  of  noted  psychologist  Urie  Bronfenbrenner,  they  need  some- 
body who  is  crazy  about  that  kid.  Now,  who  is  most  likely  to  be 
crazy  about  that  kid?  Well,  the  answer  is  clearlv  a  parent,  not  a 
social  worker,  not  a  child  care  worker,  not  a  teacher,  out  a  parent. 

Now,  this  is  not  to  denigrate  the  important  work  of  social  work- 
ers and  child  care  providers  and  teachers,  but  rather  to  acknowl- 
edge a  very  important  reality  that  only  parents  can  reasonably  be 
expected  to  put  the  interests  of  their  children  above  their  own,  to 
be  crazy  about  that  kid. 

Now,  for  many  years  I  was  a  practicing  child  psychologist  and 
during  that  time  I  treated  many  clients,  and  I  like  to  believe  that 
I  was  relatively  successful.  I  also  like  to  believe  that  my  clients  saw 
me  as  a  caring  and  committed  professional,  but  I  would  not  have 
voluntarily  died  for  even  one  oi  my  clients.  Yet,  if  you  asked  me 
to  die  for  mv  children,  without  hesitation  and  completely  volun- 
tarily I  would  do  so  without  a  moment's  hesitation.  That  is  the 
kind  of  commitment  that  children  need  in  order  to  develop  well,  the 
knowledge  that  when  they  go  to  sleep  at  night  there  is  someone 
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there,  that  if  the  burglars  break  in  or  if  the  house  catches  on  fire 
or  if  the  monsters  come  out  from  under  the  bed  that  there  is  some- 
one there  who  will  protect  them  and  ensure  their  ssifety  and  well- 
being.  That  is  what  parents  are  for. 

Now,  public  policy  in  recognition  of  this  truth  must  always  en- 
sure that  parents  have  maximum  decisionmaking  authority  when 
it  comes  to  raising  their  children.  Grovemment  must  assume  it  is 
parents,  not  bureaucrats  or  politicians,  who  are  in  the  best  position 
to  make  decisions  about  their  children  precisely  because  parents 
are  the  only  ones  who  can  be  expected  to  have  this  irrational  emo- 
tional commitment  to  their  children's  well-being. 

That  is  precisely  why  the  Parental  Rights  and  Responsibilities 
Act  of  1995  is  so  important.  It  would  protect  parents  from  unwar- 
ranted incursions  by  government  into  family  life.  It  clearly  does 
not,  as  some  suggest,  prevent  government  from  intervening  when 
children  are  being  abused  by  their  parents.  It  merely  states  that 
government's  working  assumption  should  be  that  parents,  until 
proven  otherwise,  are  in  the  best  position  to  decide  what  is  best  for 
their  children. 

It  is  only  by  assuming  that  parents  are  the  ones  who  are  most 
likely  to  be  committed  to  the  children's  best  interests,  to  be  crazy 
about  that  kid,  that  we  can  best  ensure  more  happy,  healthy,  and 
secure  childhoods,  and  it  is  the  only  way  that  ultimately  we  will 
be  able  to  secure  for  ourselves  and  the  future  of  this  Nation  a  civil 
and  just  society. 

Thank  you. 

[The  prepared  statement  of  Mr.  Horn  follows:] 
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Over  the  past  century,  child  rearing  in  American  has  increasingly  come  to  be  viewed 
as  a  public  matter.    Today,  many  take  for  granted  that  the  state  should  have  great  authority 
over  the  upbringing  of  children  believing  that  the  state  is  in  the  best  position  to  ensure  the 
well-being  of  children.    Yet,  as  the  authority  of  the  state  over  the  rearing  of  children  has 
increased,  so  has  the  number  of  children  experiencing  serious  developmental  problems.    Over 
the  past  three  decades,  children  have  become  increasingly  more  likely  to  experience 
emotional  and  behavioral  problems,  underachieve  at  school,  become  pregnant  as  teenagers, 
and  develop  alcohol  and  drug  abuse  problems. 

Clearly,  something  is  going  terribly  wrong  that  so  many  of  our  nation's  children  are 
doing  so  poorly.    Some  see  the  declining  well-being  of  children  as  the  rationale  for  further 
state  intervention  in  family  life.    But  there  is  very  little  evidence  that  further  abdication  of 
authority  over  children  to  the  state  will  enhance  the  well-being  of  children.    Rather,  I  believe 
that  the  declining  well-being  of  children  in  America  is  the  direct  result  of  the  increasing 
authority  the  state  has  obtained  over  the  rearing  of  children. 
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The  Parental  Rights  and  Responsibilities  Act  of  1995  would  protect  parents  from 
unwarranted  incursions  by  government  into  family  life.   It  clearly  does  not,  as  some  critics 
suggest,  prevent  government  from  intervening  when  children  are  being  abused  by  their 
parents.    Indeed,  Section  3(4)(C)  clearly  states  that  the  right  of  a  parent  to  direct  the 
upbringing  of  a  child  "...shall  not  include  a  right  of  a  parent  to  act  or  refrain  from  acting  in 
a  manner  that  constitutes  abuse  or  neglect  of  a  child,  as  the  terms  have  traditionally  been 
defined."   The  Act  also  does  not  expand  the  right  of  parents  to  employ  reasonable  corporal 
punishment  as  a  method  of  discipline,  since  no  state  currently  places  any  restriction  on  the 
right  of  parents  to  use  reasonable  corporal  punishment  as  a  method  of  discipline.   The  Act 
merely  states  that  the  government's  working  assumption  shall  be  that  parents  ~  imtil  proven 
otherwise  —  are  in  the  best  position  to  decide  what  is  best  for  their  children. 

Unfortunately,  that  has  not  been  the  working  assumption  of  government  over  the  last 
three  decades.    From  school-based  health  clinics  to  overly  aggressive  child  abuse  reporting 
requirements  to  policies  allowing  children  access  to  abortion  without  parental  consent, 
government  has  been  operating  under  the  assumption  that  what  children  primarily  need  is  to 
be  protected /rom  their  parents. 

The  damage  that  such  policies  do  is  that  they  communicate  to  children  that  the  very 
people  they  count  on  most  in  this  world,  can  not  actually  be  trusted  to  act  in  their  best 
interests.   Such  policies  substitute  the  dispassionate,  and  often  distant,  judgement  of  social 
workers,  government  bureaucrats,  and  politicians,  for  the  undying  devotion  of  parents  to 
their  children.    In  essence,  the  state  is  saying  to  children,  "do  not  trust  your  parents  ~  we 
don't."   The  Parental  Rights  and  Responsibilities  Act  would  enhance  the  well-being  of 
children  by  ensuring  that  government  maintain  a  proper  respect  for  parental  authority  and 
decision  making. 

My  name  is  Wade  F.  Horn,  Ph.D.   I  am  a  child  psychologist  and  the  Director  of  the 
National  Fatheriiood  Initiative,  an  organization  whose  mission  is  to  restore  responsible 
fatheiliood  as  a  national  priority.   Formerly,  I  served  as  Commissioner  for  Children,  Youth 
and  Families  within  the  U.S.  Department  of  Health  and  Human  Services,  and  was  a 
presidential  appointee  to  the  National  Commission  on  Children.   Pertiaps  most  importantly,  I 
am  the  father  of  two  young  daughters.   I  appear  here  today  to  testify  in  strong  support  of  S. 
984,  the  Parental  Rights  and  Responsibilities  Act  of  1995. 

Over  the  past  century,  child  rearing  in  American  has  increasingly  come  to  be  viewed 
as  a  public  matter.   As  early  as  1901,  the  Indiana  State  Supreme  Court,  in  a  ruling  upholding 
the  state's  compulsory  education  law,  stated,  "The  natural  rights  of  a  parent  to  the  custody 
and  control  of  his  children  are  subordinate  to  the  power  of  the  state."'   By  1960,  one  social 
worker,  writing  in  the  prestigious  trade  journal  Child  Welfare,  felt  free  to  note  that  "daycare 
can  offer  something  valuable  to  children  because  [italics  added]  they  are  separated  from  their 
parents."^  Today,  many  take  for  granted  that  the  state  should  have  great  authority  over  the 
upbringing  of  children  believing  that  the  state  is  in  the  best  position  to  ensure  the  well-being 
of  children. 

Yet,  as  the  authority  of  the  state  over  the  rearing  of  children  has  increased,  so  has  the 
number  of  children  experiencing  serious  developmental  problems.    Over  the  past  three 
decades,  children  have  become  increasingly  more  likely  to  experience  emotional  and 
behavioral  problems,  underachieve  at  school,  become  pregnant  as  teenagers,  and  develop 


^State  of  Indiana  v.  Bailey,  157  Indiana  324  (1901). 

^Quoted  in  Margaret  O'Brien  Steinfels,  Who's  Minding  the  Children?:  The  History  and 
Politics  of  Day  Care  in  America  (New  York:  Simon  &  Schuster,  1973,  p.  78. 
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alcohol  and  drug  abuse  problems^.    Children  are  also  the  fastest  growing  segment  of  the 
criminal  population  in  the  United  States.    Between  1982  and  1991,  the  rate  juveniles  were 
arrested  for  murder  increased  93  percent,  for  aggravated  assault  72  percent,  for  forcible  rape 
24  percent,  and  for  car  theft  97  percent^.  Tragically,  children  are  also  increasingly  likely  to 
be  the  victims  of  violence*  and  to  inflict  violence  upon  themselves*. 

Clearly,  something  is  going  terribly  wrong  that  so  many  of  our  nation's  children  are 
doing  so  poorly.   Some  see  the  declining  well-being  of  children  as  the  rationale  for  further 
state  intervention  in  family  life.    But  there  is  very  little  evidence  that  further  abdication  of 
authority  over  children  to  the  state  will  enhance  the  well-being  of  children.    Rather,  I  believe 
that  the  declining  well-being  of  children  in  America  is  the  direct  result  of  the  increasing 
authority  the  state  has  obtained  over  the  rearing  of  children. 

The  Parental  Rights  and  Responsibilities  Act  of  1995  would  restore  the  proper  balance 
between  family  autonomy  and  state  authority.   Unjustly  criticized  by  some  as  a  license  for 
parents  to  exploit  their  children,  in  reality  the  Act  recognizes  that  parents  have  both  rights 
over  and  responsibilities  toward  their  children.   Rather  than  placing  children  at  increased 
jeopardy,  this  legislation  would  improve  the  well-being  of  children  by  re-asserting  that  it  i& 
parents,  and  not  the  state,  who  are  in  the  best  position  to  decide  what  is  in  the  best  interests 
of  their  children. 

The  Importance  of  Childhood 

Childhood  —  the  word  conjures  up  images  of  days  spent  busily  exploring,  learning,  and 
growing;  a  time  filled  with  wonder  and  dreams,  nurtured  and  protected  by  caring  and  loving 
parents  and  supportive  communities.   A  happy,  healthy,  and  secure  childhood;  this  is  the 
birthright  of  every  child. 

Childhood  is  important  because  it  lays  the  basis  for  what  kind  of  adult  human  being  we 
will  become.    Whether  we  turn  out  well  or  ill  —  whether  we  become  a  loving  spouse  and 
devoted  parent,  or  a  violent  thug  ~  depends  largely  upon  the  circumstances  and  experiences 
of  our  childhood.    Indeed,  a  civil  and  just  society  is  totally  dependent  upon  providing 
children  with  quality  childhoods. 

For  a  child  to  experience  a  healthy,  happy  and  secure  childhood,  what  is  needed  most  of 
all  is  the  knowledge  that  there  are  people  in  this  world  who  care  enough  about  him  or  her 
that  they  will  put  his  or  her  interests  above  their  own.   As  the  noted  child  psychologist  Urie 
Bronfenbrenner  has  written: 

"In  order  to  develop  —  intellectually,  emotionally,  socially,  and 
morally  —  a  child  requires  participation  in  progressively  more 
complex  reciprocal  activity,  on  a  regular  basis  over  an  extended 
period  in  the  child's  life,  with  one  or  more  persons  with  whom 

•'Bennett,  William  J.  The  Index  of  Leading  Cultural  Indicators.  Washington,  D.C.:  The 
Heritage  Foundation  and  Empower  America,  1993. 

•"U.S.  Department  of  Justice,  Federal  Bureau  of  Investigation,  1993.  Uniform  Crime  Rates, 
1992.    Washington,  D.C. 

'National  Commission  on  Children,  Just  the  Facts:  A  Summary  of  Recent  Information  on 
America's  Children  and  Their  Families .   Washington,  D.C:  1993. 

*SeIect  Committee  on  Children,  Youth  and  Families,  U.S.  Children  and  Their  Families: 
Current  Conditions  and  Recent  Trends.  Washington,  D.C:  U.S.  House  of  Representatives, 
September  1989,  p.  189. 
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the  child  develops  a  strong,  mutual,  irrational  emotional 
attachment  and  who  is  committed  to  the  child's  well-being  and 
development,  preferably  for  life."^ 

Or,  as  Dr.  Bronfenbrenner  has  more  colloquially  put  it,  what  is  really  needed  to  ens\u%  a 
happy,  healthy  and  secure  childhood  is  "someone  who  is  crazy  about  that  kid." 

Who  is  most  likely  to  have  such  an  irrational  emotional  attachment  to  a  child?   Clearly, 
the  answer  is  a  parent  ~  not  a  teacher,  or  a  child  care  provider,  or  a  social  worker,  but  a 
parent.   This  is  not  to  denigrate  the  important  work  done  by  teachers,  child  care  providers, 
and  social  workers,  but  rather  to  acknowledge  an  important  reality:   only  parents  can 
reasonably  be  expected  to  put  the  interests  of  their  children  above  their  own  ~  to  be  "crazy 
about  that  kid." 

For  many  years,  I  was  a  practicing  child  clinical  psychologist.    Ehiring  that  time,  I 
treated  many  clients  and  was  relatively  successful.    I  like  to  believe  that  my  clients  saw  me 
as  a  caring  and  committed  professional.   But  I  would  not  have  voluntarily  died  for  even  one 
of  my  patients.    In  contrast,  I  would,  quite  literally  and  without  hesitation,  die  for  my 
children.    And  so  would  most  parents. 

It  is  this  irrational  commitment  to  the  welfare  of  a  child  that  children  need  most  in  order 
to  grow  up  healthy,  happy  and  secure.   They  need  to  know  that  when  they  go  to  sleep  at 
night,  there  is  someone  there  to  protect  them  from  danger;  that  if  the  house  catches  on  fire, 
or  burglars  break  into  the  home,  or  the  monsters  come  out  from  imder  the  bed,  there  is 
someone  who  will  risk  their  own  life  to  save  them.   That  is  what  parents  are  for. 

In  recognition  of  this  truth,  public  policy  must  always  ensure  that  parents  have  maximum 
decision  making  authority  when  it  comes  to  raising  their  children.    In  everything  it  does, 
government  must  assume  that  it  is  parents,  and  not  bureaucrats  or  politicians,  who  are  in  the 
best  position  to  make  decisions  about  their  children  precisely  because  parents  are  the  only 
ones  who  can  be  reasonably  expected  to  have  this  irrational  commitment  to  their  children's 
welfare. 

This  does  not  mean  that  all  parents  will  always  put  the  interests  of  their  children  above 
their  own.  Indeed,  some  parents,  especially  those  under  the  influence  of  powerful  drugs  like 
crack  cocaine  or  alcohol,  will  even  abuse  their  children.  But  just  because  some  parents, 
some  time,  do  not  evidence  this  irrational  commitment  to  their  children,  does  not  mean  that 
the  federal  government  should  act  as  if  ^(^  parents  are  likely  to  do  so.  Rather,  government 
should  always  assume  it  is  parents  who  are  in  the  best  position  to  make  decisions  about  the 
welfare  of  their  children. 

The  bipartisan  National  Commission  on  Children  understood  this  preeminent  importance 
of  parents  and  family  when  it  wrote  in  it's  final  report: 

"Parents  are  the  worid's  greatest  experts  on  their  own  children. 
They  are  their  children's  first  and  most  important  caregivers, 
teachers,  and  providers.  Parents  are  irreplaceable,  and  they 
should  be  respected  and  applauded  by  all  parts  of  society  for  the 
work  they  do.  "* 


'Urie  Bronfenbrenner,  "What  do  Families  do?".  Institute  for  American  Values:  New  York. 
NY.  Winter/Spring.  1991,  p.  2. 

*Final  Report  of  the  National  Commission  on  Children.  Beyond  Rhetoric:    A  New  Agenda 
for  Children  and  Families,  National  Commission  on  Children:    Washington,  DC.  1991. 
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President  Clinton  himself  acknowledged  this  important  reality  when  he  stated  during  both 
his  acceptance  speech  at  the  1992  Democratic  National  Convention  and  a  later  State  of  the 
Union  address  that  "Governments  do  not  raise  children  ~  pareAts  do". 

This  is  precisely  why  the  Parental  Rights  and  Responsibilities  Act  of  1995  is  so 
important,  for  it  would  protect  parents  from  unwarranted  incursions  by  government  into 
family  life.    It  clearly  does  not,  as  some  critics  suggest,  prevent  government  from 
intervening  when  children  are  being  abused  by  their  parents.    Indeed,  Section  3(4)(C)  clearly 
states  that  the  right  of  a  parent  to  direct  the  upbringing  of  a  child  "...shall  not  include  a  right 
of  a  parent  to  act  or  refrain  from  acting  in  a  manner  that  constitutes  abuse  or  neglect  of  a 
child,  as  the  terms  have  traditionally  been  defmed  (p.  7)."   The  Act  also  does  not  expand  the 
right  of  parents  to  employ  reasonable  corporal  punishment  as  a  method  of  discipline,  since  no 
state  currently  places  any  restriction  on  the  right  of  parents  to  use  reasonable  corporal 
pimishment  as  a  method  of  discipline.    The  Act  merely  states  that  the  government's  working 
assumption  shall  be  that  parents  —  until  proven  otherwise  —  are  in  the  best  position  to  decide 
what  is  best  for  their  children. 

Unfortunately,  that  has  not  been  the  working  assumption  of  government  over  the  last 
three  decades.    From  school-based  health  clinics  to  aggressive  child  abuse  reporting 
requirements  to  policies  allowing  children  access  to  abortion  without  parental  consent, 
government  has  been  operating  imder  the  assumption  that  what  children  primarily  need  is  to 
be  protected ^ipm  their  parents. 

Take,  for  example,  the  current  controversy  surrounding  the  provision  of  mental  health 
services  in  the  schools.    I  believe  that  some  children  4iL  need  mental  health  services  —  I  am, 
after  all,  a  child  psychologist.    But  under  the  law,  even  though  I  am  a  child  psychologist,  I 
am  not  allowed  to  offer  such  services  without  the  prior,  informed  consent  of  that  child's 
parents.   That's  because  the  law  correctly  recognizes  that  no  matter  how  much  training  I 
have,  I  can  not  arbitrarily  and  presumptively  substitute  my  judgement  for  that  of  the  child's 
parents.   Surely,  requiring  schools  to  have  an  equal  measure  of  respect  for  the  rights  and 
prerogatives  of  parents  is  not  too  heavy  a  burden  to  place  on  them.    Yet  many  professional 
educators  will  fight  to  the  death  for  the  right  of  public  schools  to  provide  such  services 
without  prior  parental  consent. 

This  battle  between  the  state  and  parents  for  authority  over  children  has  taken  on  absurd 
dimensions  within  the  public  libraries.    Under  Maryland  state  law,  for  example,  if  a  child 
has  his  or  her  own  library  card,  library  staff  are  prohibited  from  divulging  to  parents 
information  about  their  child's  borrowing  record,  even  though  the  parents  are  financially 
responsible  for  any  lost  books  or  overdue  fines.   The  message  the  state  of  Maryland  is 
sending  to  parents  is  clear:   we  the  state,  and  not  you  the  parent,  are  in  the  best  position  to 
determine  what  books  your  child  can  read.    We  will  monitor  what  books  your  child  takes  out 
of  the  library  for  we  must  protect  your  child  from  any  antiquated  notions  you  might  have  as 
a  parent  about  what  books  your  child  can  read.    Indeed,  the  so-called  Library  Bill  of  Rights, 
published  by  the  American  Library  Association,  expressly  directs  its  55,000  members  to 
ensure  that  imder-age  children  have  access  to  R-  and  even  X-rated  materials.   This  policy 
states: 

"Policies  which  set  minimum  age  limits  for  access  to 
videotapes....  with  or  without  parental  permission,  abridge 
library  use  for  minors.    MPAA  and  other  rating  services  are 
private  advisory  codes  and  have  no  legal  standings...  (T]o 
attempt  to  enforce  such  ratings  through  circulation  policies  or 
other  procedures  constitutes  labeling,  'an  attempt  to  prejudice 
attitudes,'  about  the  material,  and  is  unacceptable'." 


''Intellectual  Freedom  Manual,  Fourth  Edition.   Office  for  Intellectual  Freedom.  American 
Library  Association,  Chicago,  1992,  p.  43. 
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The  damage  that  such  policies  do  is  that  they  communicate  to  children  that  the  very 
people  they  count  on  most  in  this  world,  can  not  actually  be  trusted  to  act  in  their  best 
interests.   Such  policies  substitute  the  dispassionate,  and  often  distant,  judgement  of  social 
workers,  government  bxxreaucrats,  and  politicians,  for  the  undying  devotion  of  parents  to 
their  children.   In  essence,  the  state  is  saying  to  children,  "do  not  trust  your  parents  ~  we 
don't. " 

Given  the  increasing  prevalence  of  such  anti-parental  rights  attitudes  in  public  policy,  it 
is  imperative  that  we  restore  the  fundamental  right  of  parents  to  direct  the  upbringing  of  their 
own  children.    The  Parental  Rights  and  Responsibilities  Act  would  accomplish  this  and 
ensure  that  government  maintain  a  proper  respect  for  parental  authority  and  decision  making. 
It  is  only  be  assuming  that  parents  are  the  ones  most  likely  to  be  committed  to  their 
children's  best  interests  -  to  be  "crazy  about  that  kid  -  that  we  can  best  ensure  more  happy, 
healthy  and  secure  childhoods.   And  ultimately,  it  is  also  the  only  way  we  can  ensure  a  civil 
and  just  society. 

I  thank  you  for  the  opportunity  to  provide  you  with  this  testimony  in  support  of  S. 
984.  the  Parental  Rights  and  Responsibilities  Act  of  1995. 

Senator  Grassley.  I  thank  all  of  you  very  much  for  your  fine  tes- 
timony. We  will  go  to  questioning  now,  and  since  I  have  a  long  pe- 
riod of  time  that  I  would  like  to  have  uninterrupted  for  question- 
ing, I  am  going  to  defer  to  Senator  Heflin  to  go  first,  and  then  Sen- 
ator Thurmond  and  then  Senator  DeWine  for  you  to  ask  your  ques- 
tions first.  So  I  will  start  with  Senator  Heflin. 

Senator  Heflin.  All  right,  sir.  It  appears  to  be  quite  clear  from 
what  little  research  I  have  done  to  date  on  this  that  as  to  common 
law  and  all  of  our  decisions,  that  parental  rights  are  very  well  rec- 
ognized. Justice  Scalia,  in  speaking  for  the  Court  in  a  majority 
opinion  in  Veronica  School  District  v.  Acton,  which  was  in  June  of 
this  year,  affirmed  the  fundamental  nature  of  parental  rights. 

Traditionally,  at  common  law,  and  still  today,  unemancipated  minors  lack  some 
of  the  most  fundamental  rights  of  self-determination,  including  even  the  right  of  lib- 
erty in  its  narrowest  sense;  that  is,  the  right  to  come  and  go  at  will.  They  £U'e  sub- 
ject even  as  to  their  physical  freedom  to  the  control  of  their  parents  and  guardians. 

In  most  of  the  cases  that  have  been  cited,  there  is  no  question  that 
there  are  parental  rights  that  are  there.  Now,  this  bill  attempts  to 
codify,  ana  I  would  like  to  ask  first  the  question,  why  the  need  to 
codify? 

Mr.  Farris.  Because  as  recently  as  November  1995,  after  the  Su- 
preme Court  in  June  1995  set  the  correct  standard,  the  U.S.  Attor- 
ney for  the  District  of  Columbia  steps  forward  in  court  and  says 
parents'  rights  are  not  a  fundamental  right.  We  just  simply  want 
the  right  legal  test. 

This  is  not  about  new  lawsuits.  The  lawsuits  currently  exist 
under  42  U.S.C.  1983,  the  Civil  Rights  Act,  because  it  is  a  fun- 
damental constitutional  right.  You  can  bring  it  in.  The  question  is 
how  is  that  right  evaluated.  This  is  not  a  new  thing  about  attor- 
neys fees.  Attorney's  fees  are  awarded  to  the  winning  party  in  airy 
civil  rights  litigation.  The  only  question  is  what  is  the  legal  stand- 
ard that  you  are  going  to  use  to  evaluate  this  case. 

It  is  not  about  violating  principles  of  federalism.  This  is  exactly 
like  the  Religious  Freedom  Restoration  Act  that  passed  98  to  2  in 
this  chamber  2  years  ago.  I  was  involved  in  drafting  that  legisla- 
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tion.  I  have  been  involved  in  helping  Senator  Grassley  in  some  of 
the  drafting  of  this  legislation.  The  only  difference  between  the 
bills  is  the  subject  matter.  Are  we  going  to  stand  up  for  parents' 
rights  the  same  way  we  stood  up  for  religious  freedom? 

This  chamber  went  on  record  saying  we  believe  that  religious 
freedom  is  a  fundamental  right.  There  are  those  who  think  paren- 
tal rights  are  also  a  fundamental  right.  It  is  a  legal  standard,  it 
is  a  method  of  evaluation.  It  is  not  new  court  cases.  It  is  not  new 
lawyer's  fees.  The  generalities  that  we  have  heard  from  the  oppos- 
ing witnesses  are  just  generalities.  There  is  no  specific  attack  on 
any  specific  provision  in  this  bill.  It  doesn't  relate  it  to  current  law. 
It  doesn't  line  it  up  to  42  U.S.C.  1983.  It  doesn't  line  it  up  with 
1988  and  the  attorney's  fees  provisions.  It  just  simply  doesn't  ex- 
amine current  law  and  make  a  comparison.  It  is  misinformed,  mis- 
guided testimony  that  doesn't  understand  the  current  legal  system 
the  way  it  is  operating.  The  reality  is  parents  shouldn't  have  to  go 
to  the  Supreme  Court  to  get  a  good  decision.  They  should  get  a 
good  decision  from  the  first  court  that  touches  their  case. 

Senator  Keflex.  Ms.  Brinig,  do  you  wish  to  have  any  comment 
on  that? 

Ms.  Brinig.  I  don't  know  anything  about  the  District  of  Columbia 
decision,  but  I  think  I  have  read  most  of  the  other  ones  and  I  don't 
think  that  I  am  misguided  about  what  the  court  is  doing. 

I  do  believe  that  there  is  a  fundamental  right  that  parents  have, 
and  I  think  I  tried  to  make  that  perfectly  clear.  I  don't  think  that 
any  of  us  really  have  any  question  about  that.  The  question  really 
is  whether  Congress  should  be  attempting  to  say  this  without  hav- 
ing any  kind  of  counterbalances  to  it  or  whether  this  really  belongs 
as  a  matter  for  State  courts,  primarily,  and  State  legislatures,  and 
then  if  a  parent's  rights  are  interfered  with,  the  suits  under  1983. 

My  concern  is  with  the  cases  on  the  border  where  State  officials, 
acting  in  good  faith,  may  act  too  quickly  or  sometimes  may  act 
without  investigating  enough,  but  are  acting  in  good  faith  to  try  to 
safeguard  children.  In  those  cases,  providing  for  this  kind  of  addi- 
tional protection  for  parents — I  am  afraid  they  are  not  going  to  act 
at  all  and  you  are  going  to  get  a  lot  more  children  that  are  injured, 
a  lot  more  children  that  grow  up  ignorant  and  unable  to  be  self- 
sufficient  than  is  currently  the  case. 

Senator  Heflin.  Well,  we  in  Congress  are  looking  at  various 
things.  We  have  said  that  there  ought  to  be  no  mandates  on  State 
and  local  government.  The  concept  of  letting  decisionmaking  rest 
with  the  State  or  the  local  government  is  based  on  the  concept  that 
local  mores,  local  reason,  ought  to  prevail  rather  than  one  federal- 
ized effort,  and  there  is  a  lot  to  be  said  for  that. 

I  mentioned  to  Congressman  Largent  this  matter  of  welfare 
queens.  Here,  we  have  a  situation  where  the  Grovemment  is  giving 
to  the  States  the  right  to  determine  whether  or  not  you  ought  to 
grant  financial  aid  or  deprive  financial  aid  to  a  mother  who  has  so 
many  children  after,  say,  one  or  two.  There  is  a  compelling  interest 
in  the  question  of  families.  She  may  not  have  a  husband.  You  have 
got  to  look  at  them  in  different  situations  in  that  regard. 

One  of  the  compelling  interests  relative  to  the  idea  of  depriving 
aid  would  be  that  it  is  economic  from  the  Grovemment;  you  ought 
to  stop  that.  On  another  side,  it  has  the  advantage  of,  if  it  is  illegit- 
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imate,  to  stop  illegitimate  births.  Economic  prohibitions,  therefore, 
can  affect  the  decision  as  to  whether  or  not  you  are  going  to  have 
children. 

Mr.  Farris.  Senator,  can  I — I  am  sorry  to  interrupt. 

Senator  Heflin.  I  am  just  trying  to  analyze  a  case  where  you 
might  have  some  situation  where  compelling  interests  for  the  deci- 
sion could  be  multiple.  So  I  am  just  interested  in  seeing — I  think 
the  goal  that  we  have  here  for  parental  rights  is  good,  but  I  am 
concerned  about  the  consequences. 

I  understand  that  there  are  some  reservations  that  the  Right  to 
Life  movement  has  got  as  to  this  type  of  a  bill  and  how  far  it  would 
go,  so  maybe  the  bill  could  be  drafted  a  lot  better.  Then  there  is 
this  issue  in  regard  to  "any  parent."  You  have  got  one  parent  that 
is  of  an  opinion  and  another  parent — ^they  may  be  separated,  and 
which  one  will  prevail?  Which  has  a  compelling  interest  and  which 
doesn't? 

I  am  not  sure  that  this  bill  is  properly  drafted,  and  whether  or 
not  it  has  consequences  that  go  beyond  its  stated  intentions,  and 
whether  or  not  it  includes  matters  that  should  be  localized.  I  just 
have  some  concern.  I  agree  with  the  overall  idea  that  we  ought  to 
do  everything  we  can  to  promote  the  family  and  to  have  parental 
rights,  but  I  am  just  concerned  as  to  where  it  may  go. 

Mr.  Angell.  Senator,  to  answer  your  question  as  to  whether  or 
not  we  need  it  codified,  we  don't  have  a  black-letter  law  for  this 
particular  wrong.  There  is  an  old  saying  in  law  that  where  there 
is  a  wrong,  there  ought  to  be  a  remedy,  and  having  to  go  to  court 
every  time  is  certainly  cumbersome  to  States  and  school  boards 
and  to  families.  So  by  codifying  this  and  creating  a  black-letter  law, 
it  puts  would-be  perpetrators  on  notice  that  there  is  a  law  stand- 
ing. 

We  ought  not  to  have  to  pass  this  law.  It  shouldn't  have  to  be 
said,  but  the  emphasis  is  on  the  wrong  syllable.  If  these  rights  and 
this  erosion  of  the  family  and  intrusion  into  the  family  weren't  tak- 
ing place,  we  wouldn't  need  to  do  this.  The  fact  of  the  matter  is, 
in  the  real  world,  they  are,  so  it  has  come  to  the  place  that  if  you 
don't  nail  it  down,  they  take  it.  So  we  want  to  nail  it  down,  and 
I  would  encourage  you — and  you  may  have  some  problems  with  the 
language  of  this  bill,  but  the  spirit  of  this  bill — I  believe  it  is  a  very 
straightforward  and  simple  bill  that  is  greatly  needed  by  the  fami- 
lies of  America. 

Mr.  Farris.  Senator,  if  I  could  speak  to  the  issue  of  the  welfare 
law  that  you  have  given  us  as  a  hypothetical,  the  Supreme  Court 
is  well  settled  that  there  is  not  a  fundamental  right  to  receive  gov- 
ernment funding.  In  the  abortion  area,  the  Supreme  Court,  in  Roe 
V.  Wade  and  other  cases,  said  there  is  a  fundamental  right  to  abor- 
tion, but  in  the  Hyde  amendment  litigation  they  said  you  don't 
have  a  fundamental  right  to  get  government  funding  for  it,  and 
that  is  the  simple  answer  to  your  question. 

But  the  broader  answer  is  under  Skinner  v.  Oklahoma,  I  believe 
the  name  of  the  case  is,  the  Supreme  Court  has  said  that  the  right 
to  decide  to  have  children  is  a  fundamental  right,  to  affirmatively 
choose  to  have  children,  not  to  abort  the  child.  A  case  that  you 
have  asserted  would  already  be  decided  under  the  legal  standard 
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that  is  in  this  bill.  This  bill  would  not  change  the  legal  outcome  of 
the  hypothetical  that  you  posed  to  this  panel. 

Ms.  PmYAN.  Senator,  I  would  also  like  to  comment  on  the  situa- 
tion you  were  talking  about,  the  disputes  between  parents.  I  be- 
lieve that  section  7  of  the  bill  explicitly  removes  any  domestic  rela- 
tions cases  or  disputes  between  parents.  So  that  sort  of  thing — if 
it  is  something  between  the  parents,  that  is  something  that  this 
legislation  isn't  going  to  get  involved  with. 

Also,  I  would  just  like  to  reiterate  that  the  Rutherford  Institute 
believes  that  this  bill  is  necessary  to  help  the  courts.  This  is  not 
something  to  impose  more  regulations  on  the  States;  it  is  to  help 
the  courts.  In  the  two  cases  that  I  talked  about,  the  courts  there 
held  that  there  is  no  parental  liberty;  that  a  parent  didn't  have  to 
give  consent  to  have  their  child  counseled,  and  even  if  they  did  give 
consent  and  the  school  went  against  it,  that  is  no  big  deal.  We  are 
not  going  to  protect  that. 

I  think  that  that  is  a  problem  that  this  bill  will  address,  that 
parents,  even  when  they  send  their  kids  to  school  and  they  do  give 
over  some  control,  they  are  not  going  to  have  their  express  wishes 
violated  when  they  are  in  that  situation. 

Senator  Grassley.  I  believe  we  are  ready  for  Senator  Thurmond, 
or  did  somebody  else  want  to  address  what  Senator  Heflin  brought 
up?  [No  response.] 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  The  time  for 
questioning  is  very  brief  and  I  want  to  try  to  get  to  one  question 
for  each  one  of  you,  so  if  you  will  answer  just  as  briefly  as  you  can. 

Mr.  Farris,  would  you  care  to  comment  on  how  the  Parental 
Rights  and  Responsibilities  Act  will  affect  the  situation  where  a 
mother  and  father  may  disagree  as  to  the  schooling  or  health  care 
of  their  children? 

Mr.  Farris.  Assuming  that  they  are  still  married  to  each  other, 
the  question  is  they  could  each  go  to  court  and  the  court  could 
make  a  balanced  judgment.  That  situation  is  extraordinarily  rare 
where  two  parents  married  to  one  another,  living  with  one  another, 
would  be  on  opposite  sides  in  a  piece  of  litigation. 

If  they  are  separated,  as  my  colleague,  Ms.  Pinyan,  has  pointed 
out,  section  7  removes  such  a  dispute  from  the  operation  of  this 
bill.  It  simply  is  inapplicable.  In  99.9  percent  of  those  cases  where 
they  are  in  the  domestic  relations  court,  this  bill  cannot  be  used. 
There  is  an  express  exclusion  from  any  application  of  that  area  of 
law. 

Senator  Thurmond.  Mr.  Horn,  would  you  comment  on  whether 
the  Parental  Rights  and  Responsibilities  Act  will  have  a  chilling  ef- 
fect on  school  officials,  health  care  providers,  and  social  service 
agencies  who  might  err  on  the  side  of  not  intervening  in  potential 
child  abuse  or  neglect  situations  rather  than  risk  being  sued  under 
this  statute? 

Mr.  Horn.  Well,  Senator,  as  you  may  recall,  I  am  the  former 
Commissioner  for  Children,  Youth,  and  Families  in  the  Depart- 
ment of  Health  and  Human  Services  and  part  of  my  duties  there 
was  to  oversee  the  child  welfare  system,  so  it  is  an  area  that  I  have 
some  expertise  in. 
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It  seems  to  me  that  what  this  bill  would  do  would,  in  fact,  have 
an  effect  on  those  cases  where  there  have  been  clear  abuses  on  the 
part  of  the  Government  in  intervening  in  family  affairs  where  it  is 
unwarranted,  and  that  is  what  it  should  do.  It  should  say  to  school 
systems  that  want  to  pass  out  condoms  without  parental  permis- 
sion, you  shouldn't  do  that.  It  should  say  to  child  welfare  agencies 
that  if  you  are  going  to  trample  on  the  rights  of  families  and  of  par- 
ents without  anything  other  than  mere  suspicion,  with  no  evidence, 
and  taking  children  out  of  the  home  and  separating  them  from  the 
families  for  a  long  period  of  time  without  any  recourse  on  the  part 
of  the  family,  then  it  should  have  a  chilling  effect  on  those  kinds 
of  behaviors. 

But  it  should  not  have  a  chilling  effect  on  those  situations  where 
there  is  a  legitimate  interest  on  the  part  of  the  Government  to  im- 
pact upon  the  intimate  affairs  of  the  family,  particularly  in  child 
abuse  and  neglect.  Now,  I  am  not  an  attorney,  but  I  believe  that 
the  English  language  usually  means  what  it  says  it  means,  and 
when  this  bill  says  it  shall  not  apply  to  instances  of  child  abuse 
and  neglect,  it  seems  to  me  that  it  is  pretty  clear.  What  it  says  is 
a  parent  who  is  abusing  or  neglecting  their  child  either  physically 
or  educationally  cannot  call  upon  this  act  as  defense  for  engaging 
in  that  abuse  or  neglect. 

Senator  Thurmond.  Mr.  Quintana,  would  you  comment  on  Mr. 
Angell's  position  as  set  forth  in  his  written  testimony  that  bad  par- 
ents or  marginal  parents  are  better  than  no  parents,  and  can  do 
a  better  job  of  parenting  than  any  agency  or  school? 

Mr.  Quintana.  Senator  Thurmond,  in  response  to  Mr.  Angell's 
comment,  I  believe  that  as  a  school  board  member  in  a  local  school 
district,  there  is  a  working  relationship  in  process  at  this  point  in 
time.  Parents,  students,  and  school  administrators  and  school 
teachers  work  together  to  address  the  needs  of  the  child,  and  I 
think  that  by  enacting  this  bill,  that  balance  between  all  these  four 
players  would  just  totally  be  disrupted.  It  would  bring  into  play  an- 
other player,  which  would  be  the  Federal  courts,  which  I  think 
would  just  create  chaos. 

I  would  like  to  also  add.  Senator  Thurmond,  that  this  bill,  as  it 
is  titled,  the  Parental  Rights  and  Responsibilities  Act — ^when  you 
first  hear  it,  it  makes  you  want  to  stand  up  and  hum  the  Star 
Spangled  Banner,  but  when  you  look  into  it,  it  doesn't  stand  for 
that  at  all.  If  this  bill,  which  is  supposedly  designed  to  protect  the 
rights  of  parents  to  bring  up  their  children — I  find  it  ironic  that  the 
National  PTA  does  not  support  this  bill. 

Senator  Thurmond.  Mr.  Angell,  would  you  comment  on  how  the 
Parental  Rights  and  Responsibilities  Act  would  affect  a  junior  high 
student's  decision,  for  example,  to  seek  help  or  counseling  from  a 
school  teacher  against  his  or  her  parents'  wishes? 

Mr.  Angell.  Mr.  Thurmond,  I  think  that  the  problem  is  that 
counselors  are  indeed  there  to  help  the  children  and  to  listen  and 
to  help  them  work  out  their  problems,  but  I  think  part  of  that  role 
should  also  be  to  point  them  back  to  the  parents.  The  parents  need 
to  be  informed.  That  is  why  we  have  the  laws  concerning  minors. 
That  is  why  they  are  minors,  under-age,  and  the  law  has  always 
recognized  even  from  common  law  sources  that  until  children  have 
a  certain  level  of  maturity  and  age,  they  are  still  subject  to  their 


165 

parents'  wishes.  I  believe  a  good  counselor  would  certainly  listen, 
but  ought  to  point  the  children  back  to  the  parents,  and  then,  de- 
pending on  the  gravity  of  the  situation,  maybe  even  contact  the 
parents  themselves  with  the  problem. 

Senator  Thurmond.  Ms.  Pinyan,  in  your  written  testimony  you 
state  that  the  Parental  Rights  and  Responsibilities  Act  will  give 
parents  the  right  to  have  their  child  excused  from  a  class  the  par- 
ents consider  objectionable.  Would  this  permit  a  parent,  for  exam- 
ple, to  remove  a  child  from  a  world  history  class  if  the  parent  found 
teaching  about  the  Holocaust  objectionable,  or  remove  a  child  from 
a  science  class  if  Darwin's  theory  of  evolution  was  considered  objec- 
tionable, or  remove  a  child  from  an  English  class  if  the  parent 
found  the  "Scarlet  Letter"  an  objectionable  reading  assignment? 

Ms.  Pinyan.  Well,  I  think  the  world  history  question  and  the 
question  about  evolution  and  the  "Scarlet  Letter"  are  two  different 
tnings.  First  of  all,  let  me  take  the  Darwin  and  the  evolution  and 
the  Scarlet  Letter."  Courts  have  held  that  students  can  be  exempt 
from  certain  classes  that  the  parents  find  objectionable.  The  deci- 
sion that  I  talked  about  with  the  Hot,  Sexy,  and  Safer  case  out  in 
Massachusetts  seems  to  be  an  aberration  on  that  issue. 

I  think  this  bill  would  protect  the  parent  to  get  their  child  out 
of  classes  that  they  find  morally  offensive.  How  can  parents  direct 
the  education  and  upbringing  of  their  child  without  that  important 
excusal  right  when  you  are  talking  about  selective  materials? 
When  you  are  talking  about  an  entire  course  matter,  the  court  may 
find,  in  examining  the  balance,  the  school  would  have  a  compelling 
interest  not  to  remove  a  child  from  an  entire  course.  That  would 
probably  be  a  different  situation. 

Senator  Thurmond.  Professor  Brinig,  will  the  Parental  Rights 
and  Responsibilities  Act  require  school  boards  and  other  State 
agencies  to  respect  all  parents'  subjective  standards  as  to  how  their 
children  should  be  educated? 

Ms.  Brinig.  I  think  that  it  is  written  to  do  that.  I  think  that  is 
the  intent  of  it.  I  think  that  part  of  the  problem  that  I  see,  in  re- 
sponse to  some  of  the  other  things  that  I  have  heard,  is  that  there 
will  be  a  lot  more  hearings  that  take  place  before  the  fact.  A  lot 
of  the  hearings  now  are  after  the  fact,  and  maybe  this  should  be 
titled  something  like  the  lawyer's  civil  relief  act  of  1995  because  I 
think  there  are  going  to  be  a  lot  more  lawyers  and  a  lot  more 
school  board  personnel  hours  spent  deciding  whether  or  not  some- 
thing is  appropriate  or  not. 

Senator  Thurmond.  We  thank  all  of  you  for  your  testimony  and 
for  your  presence  here.  My  time  is  up,  Mr.  Chairman.  Thank  you. 

Senator  Grassley.  Thank  you.  Senator  Thurmond. 

Senator  DeWine. 

Senator  DeWine.  Thank  you,  Mr.  Chairman.  My  first  question  is 
directed  to  all  the  panel  members,  and  any  who  want  to  answer 
can  answer.  All  of  you  don't  have  to  answer  unless  you  want  to. 
The  passage  of  this  bill  would  change  the  law  in  this  area  in  how 
many  States?  Another  way  of  asking  this  would  be  how  many 
States  have  the  standard  as  laid  out  in  this  bill,  the  compelling 
government  interest  standard  for  parental  rights? 

Mr.  Farris.  Senator  DeWine,  to  my  knowledge,  no  State  has  this 
standard  in  either  a  written  statute  or  a  written  constitutional  pro- 
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vision.  I  could  be  mistaken  on  that,  but  my  educated  guess  is  there 
is  none.  There  are,  however,  a  fair  number  of  States  where  the  su- 
preme court  of  that  State  has  announced  the  correct  following  of 
the  Supreme  Court  standard  and  has  said  we  follow  the  fundamen- 
tal rights  analysis. 

However,  there  are  a  number  of  States  that  don't.  For  example, 
Michigan  and  Ohio  come  to  mind  immediately  where  the  supreme 
court  of  the  State  in  cases  I  have  argued  before  those  State  su- 
preme courts  have  issued  the  wrong  opinions  and  have  come  down 
wrong  on  how  you  analyze  these  cases.  So  it  is  usually  a  matter 
of  court  decision  as  opposed  to  legislative  judgment.  I  think,  frank- 
ly, it  is  about  time  that  parents  in  this  country  get  some  recogni- 
tion. We  are  left  to  the  vagaries  of  the  due  process  clause,  and  that 
is  a  pretty  thin  reed  to  be  bolstering  100  million  families  on. 

Senator  DeWine.  I  appreciate  that.  My  question  is  a  factual 
question. 

Mr.  Farris.  Yes;  the  factual  question  is  I  don't  know  of  any  stat- 
ute; I  don't  know  of  any  written  constitutional  provision. 

Senator  DeWine.  But  you  have  said,  though,  that  by  the  common 
law,  some  States  effectively  follow  this. 

Mr.  Farris.  That  is  correct. 

Senator  DeWine.  And  we  don't  know  what  the  breakout  is? 

Mr.  Farris.  No. 

Senator  DeWine.  Does  anybody  else  want  to  comment  on  that 
question? 

Ms.  Brinig.  It  depends  a  little  bit  about  what  you  are  talking 
about.  If  you  are  talking  about  medical  care,  for  example,  the  U.S. 
Supreme  Court  says  that  in  matters  involving  reproductive  privacy 
that  mature  minors,  at  any  rate,  have  independent  rights  them- 
selves. So,  clearly,  when  these  conflict  with  the  parents'  rights,  be- 
cause the  Supreme  Court  has  said  that  you  have  to  respect  the  ma- 
ture minor's  rights,  they  are  not  following  it. 

Senator  DeWine.  Anybody  else?  [No  response.] 

Let  me  make  a  statement  and  I  will  ask  you  to  comment  on  this. 
I  believe  that  in  a  very,  very  small  minority  of  situations,  the  Gov- 
ernment, the  State,  acts  too  slowly  in  terminating  parental  rights. 
I  am  talking  about  child  abuse  cases,  and  I  go  back  to  my  own  ex- 
perience when  I  was  a  county  prosecuting  attorney.  I  think  in 
many  cases,  we  see  children  in  abusive  homes  put  back  in  those 
homes  time  and  time  again,  and  so  we  end  up  burying  the  child. 
There  is  an  example  that  we  saw  this  past  week  which  has  riveted 
the  country. 

The  only  shocking  thing  that  I  have  found  is,  to  me,  how  shocked 
people  are  that  this  occurs  because  it  occurs  in  some  form  daily  or 
weekly  in  this  country.  We  have,  I  think,  in  some  extreme  cases 
gone  too  far,  and  if  we  don't  end  up  burying  the  child,  we  end  up 
having  that  child  languish  in  one  foster  home  after  another  under 
the  mistaken  belief  or  hope  that  somehow  we  in  society  are  going 
to  fix  parents  that  can't  be  fixed. 

Now,  my  question,  having  stated  this  with  that  bias  or  with  that 
belief,  is  if  I  feel  this  way,  should  I  be  concerned  about  this  bill? 
I  am  looking  at  section  (c)  on  page  6: 

No  application  to  abuse  and  neglect.  The  term  "right  of  a  parent  to  direct  the  up- 
bringing of  a  child"  shall  not  include  a  right  of  parent  or  act  or  refrain  from  acting 
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in  a  manner  that  constitutes  abuse  or  neglect  of  a  child,  as  the  terms  have  tradition- 
^y  been  defined  and  applied  in  State  law. 

So  my  second  question  is  similar  to  my  first  question.  Will  this 
bill  change  State  law  in  any  States  in  regard  to  the  application  of 
child  abuse  and  neglect? 

Ms.  Brinig.  I  think  it  might,  and  the  reason  that  I  do  is  because 
the  definition  of  what  is  abuse  and  neglect  changes  as  time  goes 
on  as  we  find  out  more  about  what  is  good  for  children  and  what 
harms  them.  So,  for  example,  it  has  only  been  a  fairly  recent  devel- 
opment that  emotional  injuries  that  are  caused  to  a  child  can  be 
a  form  of  abuse. 

Still  more  recently,  the  American  Medical  Association  has  pub- 
lished studies  that  indicate  that  witnessing  abuse  of  another  family 
member  also  harms  children,  and  I  am  afraid  this  will  be  frozen 
because  of  the  words  "traditionally  applied  in  State  law." 

Senator  DeWine.  I  am  going  to  give  the  other  witnesses  a  chance 
to  answer  because  I  think  it  is  very  important,  but  do  you  not  read 
this  section  as  simply  deferring  to  ongoing  State  law? 

Ms.  Brinig.  I  don't  think  it  is  written  that  way.  It  could  be  writ- 
ten that  way,  but  I  don't  think  it  is  currently. 

Senator  DeWine.  All  right.  Other  witnesses?  Mr.  Farris? 

Mr.  Farris.  The  intent  is  to  draw  a  line  in  the  sand  as  of  1995 
and  to  say  that  the  definition  of  child  abuse  that  is  on  the  table 
today  is  what  is  being  referred  to  in  section  (c).  So  if  some  State 
decides,  for  example,  that  no  parent  may  ever  spank  their  child 
under  any  circumstance  whatsoever,  the  fact  that  we  have  explic- 
itly said  that  reasonable  corporal  discipline  is  within  the  parental 
prerogative — ^that  would  be  a  conflict  with  the  intent  of  the  bill. 

But  it  doesn't  end  there.  If  there  is  a  new  discovery  that  some 
kind  of  activity  is  now  understood  to  be  child  abuse,  we  would  sim- 
ply apply  the  test  under  the  bill.  The  parent  has  to  show,  first  of 
all,  that  they  are  exercising  a  right  of  a  parent,  and  the  right  to 
abuse  a  child  isn't  a  right.  We  have  defined  it  out.  You  cannot  come 
into  court  and  claim  that  my  right  is  affected  if  I  have  been  abus- 
ing this  child. 

So  to  answer  your  hypothetical  that  you  gave  us  to  begin  with 
where  you  have  got  the  repeat  offender,  I  agree  with  you.  That  re- 
peat offender  should  lose  their  parental  rights  more  quickly  be- 
cause they  have  been  convicted  of  abuse  or  neglect  and  we  ought 
to  get  on  with  it  and  let  those  kids  be  adopted.  I  think  the  article 
in  Reader's  Digest  this  last  month  by  Kona  Craig  ought  to  be  fol- 
lowed. But  those  parents  can't  make  a  claim  under  this  bill  because 
they  have  been  convicted  of  abusing  or  neglecting  their  child. 

But  if  there  is  some  newfangled  definition  of  child  abuse  saying 
you  can't  ever  spank  a  kid  anjrmore  or  you  can't  send  a  kid  to  bed 
without  supper  or  you  can't  have  time  out,  then  those  kinds  of  new 
laws  or  new  discoveries  of  some  psycho-babble  that  may  come  along 
in  the  future — some  of  them  will  be  valid,  some  of  them  will  not 
be  valid — those  will  be  evaluated  under  the  test  that  is  in  this  bill, 
and  I  think  it  is  appropriate  to  evaluate  those  inroads  into  parental 
rights  that  way.  If  they  win  the  battle  of  the  balancing,  they  win. 

Senator  DeWine.  Let  me  make  sure  I  understand.  You  are  tell- 
ing me  that  under  your  reading  of  this,  we  basically  freeze  State 


168 

law  in  regard  to  child  abuse  as  of  the  date  of  the  enactment  of  this 
bill? 

Mr.  Farris.  Yes. 

Senator  DeWine.  And  that  is  why  you  would  not,  for  example, 
go  to  the  definition  section  and  have — ^under  the  definition  section, 
it  says  "the  term  'parent'  has  the  meaning  provided  by  State  law." 
That  is  why  you  don't  have  a  fifth  category  here,  or  fourth  category 
that  would  say  child  abuse  has  the  meaning  provided  by  State  law? 

Mr.  Farris.  In  the  House  hearing  on  this — ^the  reason  is  in  the 
House  hearing  on  this,  we  had  witnesses  that  came  forward  and 
said  we  ought  to  ban  spanking  in  all  50  States  and  parents 
shouldn't  be  allowed  to  spank  their  children.  That  is  on  the  table 
in  the  political  discussion  in  this  country,  and  we  think  that  all 
parents  in  America  should  be  allowed  to  make  parental  judgments 
that  are  traditional  and  traditionally  protected. 

Where  we  have  been  going  in  the  psycho-babble  raising  of  chil- 
dren has  proven  to  raise  crime  rates,  to  raise  juvenile  delinquency 
rates,  and  it  has  not  been  productive  for  protecting  kids.  I  think 
that  a  little  return  to  tradition  is  good  for  the  country  and  good  for 
children. 

Senator  DeWine.  I  appreciate  that.  Again,  I  am  just  trying  to 
understand  what  you  believe  this  means.  Are  you  telling  me  that 
your  understanding  is  that  this  freezes  the  child  abuse  statutes  as 
of  a  certain  date?  So,  let's  say  it  is  the  year  2000;  you  would  have 
to  go  back  and  see  what  the  law  was  in  Ohio,  for  example,  or  Flor- 
ida as  of  September  2,  1996,  whenever  this  would  go  into  effect. 

Mr.  Farris.  Not  as  to  the  details  of  a  law  of  that  nature,  but  as 
to  the  form  of  behavior  in  general.  If  it  was  accepted  behavior  in 
1996 — let's  say  this  law  is  enacted — ^to  spank  a  child  or  to  have 
time  out  or  to  send  a  child  to  bed  without  supper — if  that  was  ac- 
cepted behavior  as  parents  and  not  considered  child  abuse  in  1995 
in  that  broad  sense,  then,  yes,  that  is  frozen. 

Senator  DeWine.  My  time  is  almost  up.  It  probably  is  up,  I  see, 
but  do  any  other  witnesses  have  any  comments  on  tWs?  I  focus  for 
a  moment,  Mr.  Farris,  on  the  technical  language  here,  but  frankly 
I  am  more  concerned  about  the  practical  application.  How  will  this 
work  in  the  real  world?  You  can  come  down  either  way  on  this,  but 
how  will  it  affect  States  as  they  enforce  their  child  abuse  laws? 
How  will  it  work  in  the  real  world? 

Mr.  Horn.  Senator,  if  I  could  add  something  to  that,  I  think  that 
one  of  the  things  that  has  happened — and  I  have  been  working 
with  the  child  welfare  field  since  1976  when  I  was  a  homemaker 
in  southern  Illinois  visiting  trailer  parks  providing  support  to  fami- 
lies. TTie  problem  in  the  field  of  child  abuse  is  that  we  have  had 
an  ever-expanding  definition  of  what  is  abusive  and  what  is  ne- 
glectful. 

Ten  years  ago,  we  did  not  hear  about  psychological  or  emotional 
abuse  as  means  for  taking  a  child  out  of  a  home  and  placing  them 
in  foster  care,  and  making  determinations  about  the  adequacy  of 
that  family  for  care  for  that  child.  As  we  have  expanded  the  defini- 
tion of  what  is  abusive  and  what  is  neglectful,  the  consequence  of 
that  is  that  we  have  overburdened  the  system  so  that  when  it  is 
faced  with  very  clear  evidence  of  physical  or  sexual  abuse  of  a 
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child,  there  simply  are  not  enough  social  workers  and  case  workers 
to  go  around  to  give  adequate  attention  to  those  cases. 

So  what  happens  is  the  parent  who  threatens  to  ground  a  child 
because  she  is  out  having  sex  and  doing  drugs — suddenly,  the 
courts  and  the  system  are  tied  up  in  that  case  as  opposed  to  put- 
ting their  efforts  in  cases  where  a  child  is  being  physically  abused 
or  sexually  abused  and  thereby  is  being  sent  home  and  placed  at 
risk,  and  those  are  the  cases  that  we  all  see  and  have  headlines 
of  newspapers  across  the  country  and  they  are  very,  very  tragic. 

It  seems  to  me  that  one  of  the  things  that  this  bill  will  do  is  it 
will  stop  that  ever-widening  definition  of  what  is  appropriate  or  in- 
appropriate behavior  when  it  comes  to  parenting  so  that  the  child 
abuse  system,  the  child  protection  system,  can  concentrate  on  those 
cases  where  real  physical  and  sexual  abuse  is  going  on  that  is  plac- 
ing children  at  risk. 

Senator  DeWine.  Thank  you,  Mr.  Chairman. 

Senator  Grassley.  Thank  you  very  much.  I  appreciate  my  col- 
leagues going  into  such  length  in  asking  questions.  This  is  a  very 
important  bill,  and  it  is  the  desire  of  sponsors  as  well  as  opponents 
to  make  sure  that  we  understand  what  we  are  trying  to  do  and  ac- 
complish what  we  are  trying  to  do. 

I  would  start  with  you,  Mr.  Farris,  and  I  would  start  with  a  con- 
cern that  Professor  Brinig  raises  in  her  testimony  about  the  possi- 
bility that  States,  out  of  fear  of  litigation,  would  fail  to  properly 
regulate  home-schoolers.  As  the  founder  and  president  of  the  Home 
School  Legal  Defense  Association,  you  are  not  espousing  a  complete 
abandonment  of  State  regulation  of  home-schoolers,  are  you? 

Mr.  Farris.  We  don't  want  the  Federal  Government  getting  into 
the  area  of  home  schooling  whatsoever.  This  bill  would  not  change 
the  general  rule  of  law  that  applies  to  home  schooling.  Because 
most  home-schoolers  are  religious  in  nature,  they  get  the  benefit  of 
the  fundamental  rights  test  as  it  is.  So  when  there  is  conflict,  we 
are  already  under  the  standard  for  religious  home-schoolers. 

What  we  are  simply  trying  to  do  is  to  bring  to  secular  home- 
schoolers  the  same  legal  standard  for  their  claims,  so  that  would 
be  the  only  change  that  I  could  envision.  It  is  a  very  modest  and 
minor  change,  and  it  just  simply  balances  the  playing  field  for  sec- 
ular home-schoolers. 

Senator  Grassley.  Another  member  has  touched  on  this,  Mr. 
Farris,  but  I  want  to  ask  you  so  we  can  go  into  it  more  fully.  As 
a  lawyer,  you  have  specialized  in  constitutional  and  parental  rights 
cases.  Yet,  I  know  that  you  are  a  very  strong  advocate  of  limited 
government  and  federalism. 

I  believe  it  is  appropriate  for  Congress  to  address  the  14th 
amendment  liberty  cases  under  section  5  of  the  14th  amendment. 
I  know  you  understand  that  that  is  what  this  bill  does,  but  I  would 
like  to  have  you  speak  to  that  issue.  It  is  very  fundamental  to  this 
legislation. 

Mr.  Farris.  Senator,  it  is  my  view  that  the  Congress  of  the  Unit- 
ed States  is  only  supposed  to  exercise  those  powers  that  are  ex- 
pressly written  into  the  Constitution  and  should  not  be  exercising 
any  implied  powers  whatsoever.  The  problems  with  federalism  that 
we  are  talking  about  these  days  are  using  the  Federal  purse 
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strings  to  accomplish  indirectly  things  that  cannot  be  accomplished 
directly. 

We  have  got  all  kinds  of  strings  and  programs  and  titles  and  this 
and  that,  and  all  kinds  of  spending  of  programs  that  I  think  frank- 
ly ought  to  be  abandoned  in  large  measure.  But  this  is  about  lib- 
erty, and  the  14th  amendment  says  that  there  is  a  uniform  stand- 
ard of  liberty  in  this  country;  that  no  one  should  be  forced  to  move 
from  State  to  State  because  one  State  or  another  denies  you  lib- 
erty. 

In  Oregon,  in  the  1920's,  the  Ku  Klux  Klan  and  others  got  to- 
gether and  said  we  are  going  to  support  public  education  by  ban- 
ning private  education,  and  the  Federal  Government  stepped  in 
and  said,  sorry,  Oregon,  you  can't  do  that  because  liberty  is  a  uni- 
form principle  in  this  country  and  we  are  not  going  to  stand  with 
the  Klan  and  others  who  try  to  force  everybody  into  a  one-size-fits- 
all  mold. 

So,  that  is  what  this  bill  is  about.  It  is  saying  that  liberty  is  uni- 
form, liberty  is  your  right  as  an  American  citizen,  and  Congress  is 
protecting  liberty,  not  interfering  with  education.  The  Supreme 
Court  and  the  Federal  courts  didn't  obtain  jurisdiction  over  edu- 
cation generally  in  the  1920's  when  they  protected  liberty  interests. 
Neither  does  tnis  give  general  Federal  jurisdiction  over  education, 
over  domestic  policy,  over  health  care,  over  any  other  area. 

It  is  just  about  liberty,  and  if  parents  can  prove  a  liberty  inter- 
est, they  should  have  the  right  to  stand  and  have  their  case  evalu- 
ated. They  already  have  the  right  to  stand.  There  is  just  a  question 
about  how  their  case  will  be  evaluated.  It  is  already  under  42 
U.S.C.  1983.  It  is  just;  is  it  fundamental  rights  or  is  it  reasonable 
rights?  You  are  going  to  win  more  cases  under  fundamental  rights 
standards,  but  there  are  not  going  to  be  any  more  cases  brought 
under  this  law  than  under  current  law  because  you  can  already  sue 
and  you  can  already  get  attome/s  fees  if  you  are  successful.  It  is 
just  that  you  get  a  better  shot  at  winning. 

Senator  Grassley.  Also,  Mr.  Farris,  I  find  it  interesting  in  read- 
ing your  testimony  that  you  and  Professor  Brinig  both  refer  to  the 
1979  decision  of  Parham  v.  J.R.,  quoting  the  exact  same  passage 
from  the  decision  about  a  parent's  natural  affection  for  her  child. 
Yet,  in  the  end,  you  support  the  legislation  and  the  professor  has 
some  concerns  about  it.  I  would  appreciate  your  addressing  both 
the  Parham  decision  and  its  implications  in  the  discussion  of  this 
legislation. 

Mr.  Farris.  Well,  the  court  in  Parham  basically  said  the  tradi- 
tions of  Western  civilization  show  that  we  can  trust  parents;  that 
the  fact  that  there  is  an  occasional  abuse  or  neglect  doesn't  change 
the  rule  of  law  that  should  be  applied;  that  we  have  a  fundamental 
belief  in  the  trust  of  parents  in  that  we  assume  good  about  parents 
and  we  assume  that  most  parents  will  do  the  right  thing,  and  we 
shouldn't  make  rules  of  law  that  basically  say,  well,  let's  arrest  ev- 
erybody and  then  sort  out  the  guilty  and  the  innocent  later. 

Some  of  the  testimony  I  have  heard  today  is  basically  that  is 
what  they  are  saying,  is,  well,  we  have  got  to  rush  in  in  all  these 
child  abuse  cases  because  children  are  at  risk.  Well,  children  are 
victimized  when  they  are  strip-searched  by  child  abuse  workers.  In 
two  cases  I  am  handling  now  in  California,  they  rush  in  on  hotline 
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rumors  that  are  hearsay.  They  strip  children,  they  scare  little  kids 
to  death,  and  we  have  got  Federal  civil  rights  litigation  going  right 
now  under  1983.  This  bill  won't  affect  that  because  it  doesn't  apply 
to  abuse  and  neglect,  but  I  have  already  got  existing  civil  rights 
legislation  that  will  do  it. 

The  idea  that  we  are  going  to  go  in  where  there  is  no  evidence 
is  bad  for  kids.  Two-thirds  of  the  reported  child  abuse  cases  in  this 
country  are  unfounded.  That  means  1.6  million  times  a  year,  a  kid 
is  scared  by  a  social  worker  when  the  social  worker  shouldn't  have 
been  in  the  house  in  the  first  place.  I  think  that  those  kids  are  vic- 
tims and  we  need  to  be  concerned  that,  too. 

So  if  this  gives  1.6  million  social  workers  some  pause  to  say,  well, 
maybe  I  should  have  some  evidence  before  I  go  running  into  this 
family's  home  and  rip  apart  the  family  and  take  the  kids  away,  I 
think  it  would  be  good.  A  lady  I  was  informed  of  this  week  got  two 
notices  from  the  State  of  California  in  the  same  day.  The  first  no- 
tice was  that  her  4-year-old  that  was  in  foster  care  had  been  sexu- 
ally molested  while  in  foster  care,  and  the  second  notice  was  that 
the  State  had  decided  to  finalize  the  termination  of  her  parental 
rights.  I  think  that  is  a  little  bit  ironic. 

Senator  Grassley.  Ms.  Pinyan,  you  outlined  some  cases  in  your 
remarks  that  we  would  all  consider  pretty  outrageous.  Particularly 
of  interest  to  me  is  the  Newkirk  case  where  the  little  boy  was  coun- 
seled against  the  express  wishes  of  his  parents.  Also,  we  had  the 
Brown  v.  Hot,  Sexy,  and  Safer  Productions,  Inc.  case  that  was  re- 
cently decided  saying  that  parents  have  no  right  to  opt  their  chil- 
dren out  of  sexually  explicit  extracurricular  programs.  Frankly,  you 
would  think  that  just  the  name  of  the  organization  would  have  put 
the  local  school  authorities  and  officials  on  notice  that  there  might 
be  some  problem  with  something. 

So  I  just  wonder  if  you  would  explore  with  me  that  without 
something  like  the  Parental  Rights  and  Responsibilities  Act,  what 
are  parents  supposed  to  do  in  these  particular  cases? 

Ms.  Pinyan.  Well,  in  the  Newkirk  case,  the  parents — ^their  rights 
will  never  be  vindicated.  Their  child  was  counseled  expressly 
against  their  wishes  and  when  they  tried  to  get  the  school  to  stop, 
they  refused  to  do  so.  They  took  this  case  all  the  way  up  to  the  Su- 
preme Court,  and  in  every  step  along  the  way,  every  level  of  the 
Federal  courts,  the  Federal  courts  said,  sorry,  you  don't  have  the 
right  to  receive  parental  consent  before  we  counsel  your  child. 

To  me,  the  parents  there — ^they  are  left  with  no  other  option.  The 
Newkirk  family  is  sitting  here,  like  we  have  nowhere  else  to  go;  no 
one  protected  us;  the  Federal  courts  didn't  protect  us  because  they 
took  such  a  narrow  view  of  parental  liberty  that  we  can't  even  di- 
rect the  upbringing  of  our  child  under  their  definition.  So  I  think 
that  that  is  why  this  bill  is  necessary  to  give  some  families  like  the 
Newkirk  family  some  avenue  of  relief. 

Now,  you  look  at  the  situation  in  the  Hot,  Sexy,  and  Safer  case. 
Yes,  you  would  think  that  the  name  of  that  case  would  set  the 
school  on  notice  that  there  might  be  a  problem  with  this  assembly. 
It  is  interesting  to  note  that  when  I  took — on  the  House  side,  I  had 
the  transcript  of  this  presentation  copied  for  written  testimony  and 
the  copier  almost  refused  to  print  the  trsmscript  because  he 
thought  it  was  pornography,  and  I  had  to  sit  down  and  explain  to 
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him,  now,  this  is  not — ^well,  it  seems  pornographic  to  us,  but  we 
need  this  for  congressional  testimony,  and  it  took  a  great  deal  of 
convincing  before  he  would  do  so. 

In  this  case,  it  looks  like  the  Brown  family  and  the  Dubreuil  fam- 
ily, the  two  families  the  Rutherford  Institute  represented  in  this 
case,  are  going  to  be  out  of  luck  as  well.  They  have  already  gone 
up  to  the  Federal  court  of  appeals.  As  most  of  you  are  aware,  the 
next  step  will  be  the  Supreme  Court,  and  the  Supreme  Court  takes 
very  few  cases.  So  it  looks  like  the  Browns  and  Dubreuils  will  not 
be — their  rights  will  not  be  vindicated  either.  They  are  not  left  with 
any  avenue  because  the  courts  are  taking  such  a  narrow  view  of 
parental  liberty  that  parents  cannot  fully  exercise  their  rights  as 
parents. 

That  is  why  this  bill  is  necessary,  not  to  put  some  sort  of  extra 
mandate  on  the  State,  but  to  give  the  courts  some  ideas  as  to  what 
we  mean  by  parental  liberty.  I  think  that  the  four  definitions  that 
you  have  set  out  in  this  bill,  Senator  Grassley,  and  Congressmen 
Largent  and  Parker  have  set  out  on  the  House  side,  give  the  courts 
some  leeway. 

The  Rutherford  Institute  would  even  propose  maybe  adding  a  few 
more  things  in  there.  The  mental  health  treatment  of  one's  child 
and  the  right  to  receive  counseling  is  also  a  fundamental  liberty, 
and  the  right  to  excusal  is  considered  part  of  the  directing  of  edu- 
cation of  one's  child. 

Senator  Grassley.  On  that  last  point,  remember  that  it  is  not 
limited  to  the  four  items  that  we  stated.  So  without  mentioning 
them,  it  includes  those  as  well. 

Mr.  Quintana,  I  don't  enjoy  being  on  the  opposite  side  from  your 
organization  because  it  is  a  very  respected  organization.  In  my 
days  going  back  to  the  Iowa  Legislature,  I  worked  very  closely  with 
school  board  associations  and  I  feel  a  certain  closeness  to  a  lot  of 
the  issues  that  you  support,  particularly  the  local  control  of  edu- 
cation. I  want  you  to  know  that  I  don't  find  myself  opposite  your 
organization  too  often. 

You  spoke  very  eloquently  about  collaborative  efforts  both  in 
your  statement  and  in  answer  to  some  questions  about  how  this 
legislation  might  ruin  that  at  the  local  level  on  issues  such  as  cur- 
riculum and  dress  codes.  I  hope  I  could  convince  you  that  that  is 
not  a  goal  of  the  legislation  and  that  I  would  want  to  make  sure 
that  that  doesn't  happen  with  this  legislation.  I  completely  support 
a  democratic  approach  to  setting  school  district  policies. 

This  country  is  so  vast  geographically  and  our  population  is  so 
heterogenous.  You  can't  pour  this  country  in  one  mold  of  policy 
made  in  Washington  and  expect  to  solve  our  problems  the  same 
way  in  New  York  City  as  Washington.  But  that  is  on  substantive 
issues,  I  think,  more  so  than  on  procedural  rights  because  the  14th 
amendment  is  pretty  clear  about  the  protections  that  people  have 
on  procedural  rights. 

So  what  you  try  to  accomplish  substantively  and  how  you  go 
about  doing  it  I  don't  have  problems  with,  but  as  an  expert  on  how 
school  systems  work,  I  would  like  to  have  you  outline  for  me  how 
those  collaborative  efforts  currently  work. 

Mr.  Quintana.  Thank  you,  Mr.  Chairman.  As  you  know,  there 
are  over  15,000  school  boards  across  this  country  and  each  school 
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board  works  differently,  but  the  common  goal  of  each  school  district 
is  to  ensure  that  a  child  receives  a  good  education,  in  conjunction 
with  the  parents  and  the  students  and  the  school. 

In  my  school  district,  speaking  personally,  we  have  a  very  caring 
community,  and  I  think  that  is  true  in  most  communities,  where 
if  an  issue  such  as  this  comes  up,  the  parents  can  sit  down  either 
at  a  forum,  at  a  local  school  board  meeting  in  an  open  discussion 
period  of  time,  and  sit  down  with  the  administrators  and  talk 
about  what  is  it  that  we  are  trying  to  do  here,  what  are  the  par- 
ents' rights  and  responsibilities,  what  are  the  interests  of  the 
school  district,  and  ultimately  what  are  the  interests  of  the  child. 
So  I  think  processes  exist  in  the  vast,  vast  majority  of  all  school 
districts. 

As  Ms.  Pinyan  indicated,  there  are  times  when  things  are  going 
to  go  wrong.  Obviously,  these  cases  that  she  cited  are  not  good.  I 
am  not  sure  about  the  fact  situation.  I  am  not  familiar  with  those 
cases  intimately,  but  I  am  sure  that  what  she  said  is  correct  inso- 
far as  what  happened.  But,  again,  the  process  is  there,  and  I  think 
that  by  enacting  this  bill  we  are  going  to  destroy  that  balance  be- 
tween the  parents,  the  school  district,  and  the  child,  and  we  are 
going  to  interject  the  Federal  court  system  into  this,  which  is  going 
to  throw  it  all  out  of  whack. 

I  think  that  this  bill — although  it  is  well-meaning  and  well-in- 
tended, I  think  it  is  unnecessary  and  the  repercussions  that  will 
arise  from  the  passage  of  this  bill  will  go  a  long  way  to  destroying 
public  education  as  we  know  it  in  the  United  States  today. 

Senator  Grassley.  Well,  you  see,  you  have  described  something 
that  I  don't  think  anybody  on  the  panel  or  the  audience  or  member 
of  this  committee  is  going  to  disagree  with.  But  I  think  this  bill  is 
directed  to  "what  if?"  What  happens  after  this  collaborative  demo- 
cratic process  that  you  described  well  brings  a  policy  about.  What 
happens  if  you  then  have  a  parent  who  objects  to  your  giving  con- 
traceptives to  their  child  without  their  consent,  or  at  least  without 
their  knowledge,  or  if  their  child  is  somehow  involved  in  psycho- 
logical counseling  or  testing  without  parental  consent,  or  if  their 
cluld  is  being  exposed  to  sexually  explicit  curriculums? 

What  is  a  dissenting  parent  to  do  in  those  circumstances?  What 
are  the  parents'  rights  under  current  law  that  would  respond  to 
that  situation;  perhaps  a  single  parent's  interests  out  of  a  big 
school  district,  as  an  example? 

Mr.  QuiNTANA.  Mr.  Chairman,  I  think  the  important  thing  to 
note  here  is  that  communication  should  take  place  between  the 
parent  and  the  school  administrators  to  let  them  know  that  these 
issues  are  occurring,  that  there  may  be  a  program  involving  sex 
education  or  that  type  of  thing.  That  is  paramount,  first  of  all. 

Second,  I  think  once  that  communication  has  been  established, 
the  parents  be  given  an  opportunity  to  opt  out.  If  there  is  a  pro- 
gram involving  something  that  is  objectionable  to  the  parent,  that 
parent  should  be  allowed  to  have  that  child  either  go  to  a  study 
hall  or  do  something  else  other  than  go  to  that.  That  is  the  right 
of  the  child  as  well  as  the  right  of  the  parent. 

Finally,  I  would  say  that  in  the  cases  that  have  been  cited  here, 
these  cases  have  gone  from  State  court  to  district  court  £dl  the  way 
up  to  the  Supreme  Court,  so  there  is  an  avenue  to  seek  legal  re- 
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dress  in  all  of  these  issues.  I  think  that  by  enacting  this  law  it 
would  just  open  the  flood  gates  and  we  would  see  a  tremendous  in- 
crease in  the  number  of  these  kinds  of  cases  that  go  into  litigation. 

Senator  Grassley.  I  think  you  have  described  a  situation  where 
if  that  parent  doesn't  have  a  right  to  stop  the  school's  action  in  a 
very  personal  and  very  family  way,  I  think  that  proves  the  need 
for  the  Parental  Rights  and  Responsibilities  Act.  Particularly  from 
the  standpoint  of  making  sure  that  the  14th  amendment  protects 
the  fundamental  right  of  parents  as  explicitly  as  with  other  fun- 
damental rights  that  Congress  through  legislation  has  protected 
very  appropriately. 

You  also  express  concern  about  the  bill  causing  parents  to  go  to 
court  rather  than  come  to  the  table  to  talk,  and  your  belief  that 
this  would  drive  up  the  costs  of  litigation.  It  would  take  money 
from  curriculum  and  classroom  needs  and  it  would  require  judges 
to  substitute  their  knowledge  for  that  of  the  educators. 

Now,  I  believe,  on  the  contrary,  that  parents  will  be  much  more 
prone  to  come  to  the  table  when  they  know  that  their  wishes  con- 
cerning their  own  child  would  be  honored,  short  of  some  compelling 
reason  by  the  school.  I  actually  think  that  you  would  have  more  pa- 
rental involvement,  you  would  have  less  need  for  litigation,  and 
you  would  have  less  involvement  of  the  judiciary  in  the  education 
process. 

It  brings  me  to  the  bottom  line.  Why  should  parents  need  to  go 
to  court  if  their  wishes  are  being  honored? 

Mr.  QuiNTANA.  Mr.  Chairman,  in  my  experience,  I  believe  they 
have  been  honored.  There  are  cases,  as  has  been  indicated  here  in 
this  hearing  today,  where  that  has  not  happened,  and  that  is  going 
to  happen  in  any  aspect  of  government.  But  I  think  that  in  the 
vast,  vast  majority  of  cases,  the  rights  and  responsibilities  of  par- 
ents as  they  relate  to  their  child's  education  in  the  school  district 
are  protected  and  are  honored,  and  there  is  that  type  of  commu- 
nication that  is  ongoing  at  this  point  in  time  that  works  in  the 
vast,  vast  majority  of  cases. 

Senator  Grassley.  I  am  going  to  direct  your  attention  to  the  pro- 
visions of  the  bill  and  the  concerns  that  have  been  raised  about 
child  abuse.  Mr.  Quintana,  in  every  State  of  the  Union  teachers 
and  educators  are  mandatory  reporters  of  child  abuse  even  if  they 
simply  suspect  child  abuse  or  neglect.  You  raise  concerns  in  your 
remarks  that  the  act  will  have  a  chilling  effect  on  schools  interven- 
ing in  abuse  and  neglect  cases. 

I  have  tried  very  hard  in  three  or  four  places  in  the  legislation 
to  be  very  clear  that  there  is  no  application  to  cases  involving 
abuse  or  neglect.  I  would  ask  you  to  be  very  specific  about  which 
parts  of  the  bill  cause  you  the  concerns  that  you  have  raised. 

Mr.  Quintana.  Mr.  Chairman,  in  New  Mexico  there  is  a  State 
statute  that  requires  school  personnel  to  report  child  abuse  if  that 
person  has  reason  to  believe  that  that  is  existing  in  a  school  dis- 
trict. Our  concern  is  that  if  this  bill  were  enacted,  knowing  that  it 
would  end  up  in  a  court  where  the  standards  have  been  raised  to 
the  level  of  probable  cause,  to  compelling  State  interest,  and  that 
if  the  district  were  to  lose  the  district  would  suffer  not  only  the  cost 
of  the  attorney's  fees,  but  also  the  cost  of  any  judgment,  should  a 
judgment  come  down  against  a  school  district — so  the  chilling  effect 
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is  for  a  person  in  a  school  district  realizing  what  the  consequences 
are  saying,  well,  I  really  think  that  this  child  is  being  abused  sexu- 
ally or  any  other  way,  but  I  am  concerned  about  what  is  going  to 
happen  under  the  Parental  Rights  and  Responsibilities  Act  if  I  go 
ahead  and  I  report  it. 

So  oftentimes  maybe  that  person  would  decide  against  reporting 
that  incident,  and  again  that  would  be  the  chilling  effect  on  the 
school  district's  personnel  to  report  these  types  of  incidents  and  to 
protect  the  child. 

Senator  Grassley.  This  may  not  be  something  you  could  do  right 
now  and  it  may  not  be  something  you  even  want  to  do  in  writing, 
but  I  would  invite  you — since  the  authors  of  this  legislation,  includ- 
ing myself,  have  been  so  concerned  about  making  sure  that  the 
child  abuse  and  neglect  situations  are  not  subverted  by  this  legisla- 
tion— I  would  invite  you  to  make  any  specific  suggestions  on  the 
language  for  me  to  consider. 

Mr.  QuiNTANA.  I  would  be  glad  to,  Mr.  Chairman. 

Senator  Grassley.  Finally,  you  are  concerned  that  this  bill 
usurps  State  and  local  control;  but  I  would  ask  you,  Mr.  Quintana, 
wouldn't  you  agree  that  the  best  form  of  local  control  is  parental 
control? 

Mr.  Quintana.  Mr.  Chairman,  I  would  agree.  However,  as  you 
know,  local  autonomy  has  been  recognized  by  this  Congress  in  sev- 
eral ways;  just  this  last  year,  the  unfunded  mandates  bill  that  was 
passed.  As  a  member  of  my  local  school  district,  I  think  it  is  impor- 
tant, because  I,  like  you,  am  an  elected  official  and  I  represent  my 
constituency  and  they  elect  me  because  they  trust  me  and  my  deci- 
sions— I  think  that  it  is  important  that  that  whole  issue  of  local  au- 
tonomy and  local  control  be  preserved. 

I  think  that  the  cornerstone  of  American  society  is  representative 
government  and  we  are  a  representative  body  that  looks  after  the 
welfare  of  the  children,  as  well  as  the  rights  and  responsibilities  of 
the  parents.  So  I  still  think  that  these  kinds  of  issues,  because  of 
the  diversity  of  the  country,  is  something  that  has  to  be  decided  at 
the  local  level,  and  sometimes  even  at  the  building  level.  That  is 
how  diverse  this  society  has  gotten. 

Senator  Grassley.  Mr.  Angell,  you  comment  in  your  testimony 
that  we  cannot  deny  the  simple,  plain  fact  that  parents  can  parent 
better  than  any  agency  or  school.  I  think  you  have  expressed  that 
very  effectively  two  or  three  times.  I  couldn't  agree  with  you  more. 
I  strongly  believe  that  parents,  not  government,  raise  children.  In 
fact,  the  President  said  that  in  one  of  his  State  of  the  Union  mes- 
sages, as  I  recall,  probably  very  eloquently. 

You  are  an  attorney  from  a  rural  part  of  Greorgia.  That  is  prob- 
ably much  like  many  of  the  areas  of  my  State,  where  families  are 
independent  and  strong.  Yet,  you  have  several  cases  right  now  in 
which  parents'  rights  have  been  violated.  I  think  for  the  record,  I 
would  like  to  give  you  £in  opportunity  to  express  and  describe  a  few 
more  of  those  cases. 

Mr.  Angell.  Thank  you,  Mr.  Chairman.  One  case  that  I  had 
come  in  last  month  was  the  same  school  district  that  had  pre- 
viously taken  those  two  girls  to  the  health  clinic  unilaterally  chose 
to  take  another  girl,  age  15,  two  counties  away  to  a  mental  health 
facility  and  asked  the  sheriff  to  come  and  transport  here.  Gen- 
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erally,  when  a  sheriff  in  our  county  transports  someone,  they  have 
to  have  the  proper  paperwork,  et  cetera,  and  the  sheriff  even  in- 
quired, don't  I  need  a  form  "x,"  and  the  school  official,  in  this  case 
another  counselor,  basically  said,  no,  we  don't  have  to  tell  the  par- 
ents anything.  So  the  deputy  sheriff  just  took  the  girl  two  counties 
away  for  a  mental  evaluation  under  the  guise  that  she  was  suici- 
dal. 

Now,  at  no  time  were  the  parents  called,  and  come  8:30  in  the 
evening  the  mama  was  still  looking  for  the  daughter  when  the 
sheriff  of  the  county  called  up  and  said,  I  have  your  daughter  down 
here  in  the  jail;  what  do  you  want  us  to  do  with  her?  Well,  why 
do  you  have  my  daughter  down  at  the  local  jail?  Well,  because  we 
transported  her  back.  Back  from  where?  Well,  two  counties  down 
for  an  evaluation.  What? 

She  had  been  looking  for  her  daughter  all  afternoon  to  get  off  the 
bus  or  to  come  home  with  a  friend,  and  had  called  the  school  and 
no  one  seemed  to  know,  or  at  least  at  that  point  the  counselor 
wasn't  available  to  say  where  the  daughter  was.  So  this  is  another 
case  of  just  complete  disregard  for  parental  authority,  complete  dis- 
regard for  what  is  just  proper  common  sense  to  call  a  parent  who 
might  be  worried  at  8:30  at  night,  and  to  have  the  sheriff  call  and 
say,  I  do  have  your  daughter  down  here,  by  the  way,  and  what  do 
you  want  me  to  do  with  her,  so  that  being  another  case  that  hasn't 
been  filed  as  of  yet. 

I  have  another  client  who  also  testifies  or  tells  me  upon  her  in- 
formation that  her  daughter  was  also  taken  to  a  health  clinic  some 
6  months  ago  and  given  the  same  treatment  as  the  case  at  bar,  the 
girls  in  the  case  at  bar.  So  it  is  not  an  isolated  event.  It  is  an  elitist 
notion;  it  is  a  status  notion  that  it  seems  the  14th  amendment  and 
parents  are  getting  in  the  way  of  our  social  progress,  and  that  we 
know  what  is  best,  and  the  condescending  attitude  they  seem  to 
have  that  when  a  parent  calls,  they  don't  care  if  you  inquire  or  ask 
or  scream  and  holler.  You  have  to  take  them  to  court  to  get  their 
attention  because  they  are  not  intimidated. 

I  grant  you  right  at  this  moment  my  case  is  in  the  Federal  court 
in  the  Northern  District  of  Georgia,  but  I  guarantee  you  they  are 
still  hauling  girls  wherever  they  want  to  haul  them,  and  parents 
be  damned.  If  you  inquire,  then  you  are  a  blockhead,  or  you  are 
unlicensed,  or  you  don't  have  the  expertise  that  we  have  in  this 
area,  don't  you  know. 

It  is  a  shameful  thing  that  it  has  come  to  this.  Our  Nation  wasn't 
built  upon  this  and  our  school  systems  weren't  built  upon  this.  So 
left  to  themselves,  as  my  clients  say,  these  pointy  headed  bureau- 
crats will  move  in  and  live  with  you  if  you  let  them,  and  so  we  are 
at  the  point  now  that  we  have  to  put  our  foot  down. 

I  think  just  the  opposite;  I  think  it  is  going  to  cause  these  social 
workers  and  mandated  child  reporters  to  maybe  just  ask  a  few 
more  questions  before  they  go  and  haul  off  someone  when  nothing 
has  occurred  whatsoever  and  get  the  facts  before  they  move  and 
tear  up  families  and  intimidate  and  accuse  with  the  authority  of 
the  State.  Basically,  the  tail  is  wagging  the  dog,  and  so  our  people 
are  tired  of  it  and  we  want  something  done,  and  we  are  going  to 
aggressively  pursue  our  legislators  to  move  and  to  support  this  bill. 
We  desperately  need  this  bill. 
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Senator  Grassley.  Professor  Brinig,  both  your  oral  testimony  as 
well  as  your  written  statement  express  a  lot  of  views  that  I  would 
have  to  agree  with.  So  my  questioning  to  you  would  be  to  clarify 
a  few  issues  to  see  whether  or  not  we  agree. 

In  your  testimony,  you  say,  and  I  quote,  "Many  of  the  protections 
its  proponents  seek  have  already  been  guaranteed  by  Supreme 
Court  decisions."  Then  you  go  on  to  say: 

Absent  a  finding  of  neglect  or  abu'je,  parents  are  therefore  presumed  to  act  in  the 
best  interests  of  tiieir  cluldren,  and  therefore  have  the  primary,  if  not  the  sole  re- 
sponsibility of  their  offspring's  upbringing.  There  is  no  need  to  restate  this  presump- 
tion by  legislation. 

Now,  those  are  things  that  I  completely  agree  with,  but  here  is 
the  catch  that  I  want  to  ask  you  about.  What  happens  when  lower 
courts  and  government  bureaucrats — ^too  often  faceless  bureau- 
crats— are  not  properly  applying  the  protections  that  are  guaran- 
teed by  those  Supreme  Court  decisions?  What  happens  then? 

I  guess  the  answer  from  my  point  of  view  is  that  this  is  the  pur- 
pose of  my  legislation  because  we  don't  intend  to  add  to  parents* 
rights  or  subtract  from  parents'  rights.  We  intend  to  just  set  up  a 
procedure  to  properly  protect  those  rights. 

Ms.  Brinig.  I  think  one  of  the  solutions  is  that  if  these  bureau- 
crats are  elected  officials,  you  vote  for  somebody  else.  You  find  a 
place  that  is  more  sympathetic  or  a  person  that  is  more  sympa- 
thetic to  whatever  your  views  are.  I  think  that  is  the  nature  of  the 
democratic  process. 

I  also  think,  as  Mr.  Quintana  has  said,  that  in  a  lot  of  these 
cases  alternatives  to  litigation  are  by  far  the  better  sort  of  result. 
Maybe  we  need  something  that  is  a  catalog  of  what  the  Supreme 
Court  has  said  and  there  needs  to  be  some  kind  of  publicity  or 
something  like  that  to  some  of  these  administrators  so  that  they 
can  see  what  it  is  that  they  are  dealing  with,  because  parents  do 
have  a  tremendous  amount  of  right  and  responsibility  in  respect  to 
the  education  and  upbringing  of  their  children. 

Senator  Grassley.  Well,  I  support  the  democratic  collaborative 
decisionmaking  process  at  all  levels  of  government.  In  our  Govern- 
ment, in  our  system,  in  our  society,  it  seems  to  me  that  representa- 
tive government  works  best  when  people  are  involved  in  that  proc- 
ess. It  is  a  very  democratic  process. 

We  have  to  remember  that  the  Bill  of  Rights  is  to  protect  the  mi- 
nority from  the  tyranny  of  the  majority,  and  it  is  the  individual 
parent's  liberty  interest  to  direct  the  upbringing  of  his  own  child 
that  this  bill  is  to  protect.  It  does  not  affect  in  any  way  the  sub- 
stantive policies  of  school  districts  that  are  democratically  reached. 
It  is  not  meant  to  do  that. 

But  there  is  a  chilling  effect  on  the  rights  of  parents  and  in  this 
instance  where  there  is  a  chilling  effect  and  it  is  a  fundamental 
right,  what  are  we  going  to  tip  the  scale  in  favor  of?  Are  you  going 
to  tip  it  in  favor  of  the  individual? 

Ms.  Brinig.  My  own  belief  is  that  if  it  is  just  a  question  of  does 
the  State  usurp  more  power  or  do  the  parents  retain  their  fun- 
damental rights,  I  am  going  to  go  with  the  parents  any  time,  100 
percent  of  the  time.  If  it  is  a  question  of  the  parent's  right  versus 
the  child's  right,  I  think  we  have  to  be  more  careful  in  how  we  bal- 
ance the  scales,   and  particularly  when  parents,  obviously  elo- 
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quently,  are  represented.  Every  one  of  us  here,  I  think,  is  a  parent 
on  this  panel,  and  I  don't  see  anybody  out  here  representing  chil- 
dren. So  I  think  we  have  to  be  very  careful  in  how  we  shift  the  bal- 
ance when  these  two  rights  come  into  conflict. 

Senator  Grassley.  You  also  comment  that  the  enunciation  of 
fundamental  rights,  whether  of  employment  or  marriage  or  even 
education,  usually  comes  from  the  Supreme  Court,  not  the  legisla- 
tive branch.  Again,  I  agree;  but  in  my  legislation  we  aren't  picking 
these  fundamental  rights  out  of  clear  air.  We  are  reaffirming  a  fun- 
damental 14th  amendment  liberty  right  that  the  Supreme  Court 
outlined,  as  you  know,  in  many  cases  earlier  this  century.  We  are 
simply  clarifying  that  the  appropriate  legal  standard  to  be  used  for 
that  fundamental  right  is  a  compelling  interest  standard. 

Doesn't  section  5  of  the  14th  amendment  specifically  state  that 
"The  Congress  shall  have  power  to  enforce  through  appropriate  leg- 
islation the  provisions  of  tnis  article?"  What  does  that  mean  in  this 
setting  if  it  doesn't  mean  that  Congress  has  the  power  to  act  to  pro- 
tect that  liberty  interest  of  parents? 

Ms.  Brinig.  Clearly,  that  is  what  section  5  says.  Clearly,  if  what 
you  are  doing  is  setting  out  a  way  of  implementing  what  it  is  that 
the  14th  amendment  and  other  provisions  of  the  Constitution  pro- 
vide, that  is  what  you  should  be  doing.  The  question  is  whether  you 
should  be  defining  what  it  is  that  you  are  going  to  protect,  which 
I  believe  in  this  case  is  a  matter  that  the  Supreme  Court  should 
be  defining. 

Particularly,  the  concerns  that  I  have  have  been  talked  about  a 
little  bit  in  the  discussion  between  Mr.  Farris  and  Senator  DeWine. 
I  am  concerned  about  freezing  concepts  that  are  developing  and 
that  the  Court  sees  as  developing  mostly  in  the  State  law  context, 
sometimes  in  the  Supreme  Court  context,  things  like  what  is  a  par- 
ent and  what  is  abuse.  That  is  the  part  that  bothers  me  if  you  have 
a  fundamental  right  to  do  some  things  in  1995  that  you  might  not 
otherwise  have  a  right  to  do  in  the  year  2000. 

Senator  Grassley.  Mr.  Horn,  I  nave  to  admit  a  certain  affinity 
for  you  because  we  are  the  only  nonlawyers  among  my  colleagues 
who  are  present  here.  As  a  child  psychologist,  you  bring  a  particu- 
larly interesting  perspective  to  this  hearing. 

In  my  experience,  the  best  interests  of  the  child  are  always 
served  by  a  loving  parent.  I  don't  think  there  is  anybody  here  that 
disagrees  with  that,  with  emphasis  upon  "loving,"  of  course.  While 
there  are  exceptions  to  every  rule,  in  general  parents  can  be  trust- 
ed to  lovingly  guide  their  children. 

You  are  experienced  in  dealing  with  child  abuse  or  neglect.  Yet, 
you  do  not  seem  to  share  the  concerns  of  child  abuse  advocates  that 
this  bill  could  be  used  to  protect  abusive  or  neglectful  parents.  Why 
is  that  your  perspective? 

Mr.  Horn.  Well,  because  my  reading  of  the  bill  indicates  that 
this  bill  specifically  says  it  shall  not  apply  to  instances  where  a 
parent  has  abused  or  neglected  their  child,  as  traditionally  defined 
under  State  law.  I  am  not  an  attorney,  so  perhaps  those  words 
have  a  different  meaning  than  they  seem  to  have  to  a  layperson. 
But  it  seems  to  say  exactlv  what  it  seems  to  say,  which  is  it  shall 
not  be  used  as  a  defense  by  a  parent  who  has,  in  fact,  abused  or 
neglected  their  child,  as  traditionally  defined. 
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Ms.  Brinig  is  correct  that  some  of  these  concepts  are  evolving, 
but  they  don't  always  evolve  in  positive  ways.  It  seems  to  me  it  is 
possible  for  concepts  about  what  is  appropriate  or  inappropriate  for 
parenting  to  evolve  in  negative  ways.  There  was  a  period  in  our 
history  not  too  long  ago  where  we  thought  that  the  most  effective 
way  of  parenting  children  was  to  heap  lots  of  unconditional  love 
and  no  aiscipline;  that  is,  to  exert  very  little  control  over  the  behav- 
ior of  one's  children. 

What  we  discovered  over  a  series  of  studies  in  psychology  in  the 
1960's  and  early  1970's  is  that  when  parents  did  that,  they  raised 
a  very  clear  kind  of  pathological  condition,  and  it  is  called  they 
reared  brats.  It  seems  to  me  that  what  happened  with  our  evolving 
understanding  is  that  we  did  away  with  that  notion  and  instead 
started  to  understand  that  the  best  parents  were  those  who  com- 
bined unconditional  love  for  one's  child  with  a  moderately  high  de- 
gree of  control. 

So  while  it  may  be  true  that  standards  to  evolve  and  concepts  to 
evolve  over  time,  it  is  not  always  true  that  they  evolve  in  a  positive 
direction,  and  I  can  think  of  no  instance  that  is  more  clear  of  that 
than  this  whole  notion  of  psychological  abuse.  I  know  of  no  sci- 
entific literature,  none,  that  would  be  able  to  predict  with  any  reli- 
ability and  validity  what  exactly  it  is  that  we  are  talking  about 
when  we  talk  about  psychological  abuse. 

If  we  are  now  expanding  the  child  protective  services  system's 
role  to  include  instances  where  some  social  worker  who  is  not 
trained,  does  not  have  a  doctorate  in  psychology — and  psychologists 
who  have  doctorates  can't  agree  on  what  that  means.  How  is  it  that 
they  are  supposed  to  apply  that  concept  within  the  child  protective 
services  system?  I  think  it  is  a  very  dangerous  idea  and  so  I,  in 
fact,  like  the  idea  that  what  this  bill  will  do  is  will  stop  this  ever- 
widening  definition  of  what  is  inappropriate  behavior  on  the  part 
of  parents. 

Senator  Grassley.  Now,  you  are  a  trained  psychologist,  and  I 
think  I  am  right  when  I  say  that  you  can't,  at  least  from  an  ethical 
point  of  view  in  your  profession,  counsel  a  child  without  the  ex- 
pressed approval  of  a  parent.  Yet,  we  have  some  people  in  school 
settings  who  don't  have  the  level  of  training  that  you  have  who  are 
counseling  children  without  parental  knowledge  and  in  some  cases, 
as  Ms.  Pinyan  has  mentioned,  even  against  the  expressed  wishes 
of  parents. 

What  do  you  think  of  this  development?  I  would  like  to  have  your 
professional  opinion  on  whether  or  not  it  might  have  some  det- 
rimental impact  upon  children. 

Mr.  Horn.  Well,  this  is  the  piece  that  is  so  confusing  to  me.  As 
a  licensed  clinical  psychologist  in  the  State  of  Maryland  and  in  the 
District  of  Columbia,  I  cannot  accept  a  minor  child  under  my  care 
for  counseling  or  therapy,  even  with  the  best  of  intentions,  even  if 
it  is  indicated,  without  the  expressed  consent  of  the  parents.  Why, 
then,  if  you  placed  me,  even  with  a  license,  in  the  school  system, 
do  I  suddenly  have  the  ability  to  provide  those  kinds  of  services 
without  the  expressed  consent  of  the  parents?  It  makes  no  sense. 

I  don't  know  why  the  schools  believe  that  this  is  some  unwar- 
ranted or  unreasonable  limitation  on  their  ability  to  provide  serv- 
ices to  children  within  a  school  context  when  I  am  under  exactly 
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the  same  restrictions  when  I  am  in  private  practice  in  either  the 
State  of  Maryland  or  the  District  of  Columbia.  It  seems  to  me  that 
these  are  reasonable  limitations  on  the  authority  of  the  schools. 

Now,  I  actually  think  there  is  a  very  negative  downside  to  pro- 
viding schools  with  this  almost  unlimited  license  to  do  all  sorts  of 
counseling  in  the  schools.  I  think  what  it  does  is  it  fuels  the  sus- 
picion on  the  part  of  parents  that  all  manner  of  unconscionable 
things  are  happening  within  the  school  system  when,  in  fact,  I  be- 
lieve, with  Mr.  Quintana,  that  is  not  the  case.  Most  of  the  time  in 
school  systems,  good  things  are  happening.  At  least  I  like  to  believe 
so,  and  I  think  that  is  true  in  the  school  systems  my  kids  attend. 

But  when  those  instances  occur  where  parents  are  surprised  by 
what  is  happening  at  the  school,  it  fuels  a  suspicion  and,  in  fact, 
can  create  a  backlash  against  the  schools  which  can  have  very  dan- 
gerous consequences.  I  was  speaking  with  another  psychologist  the 
other  day  who  told  me  his  third-grade  daughter  came  home  and  as 
she  rushed  past  him — ^he  is  a  psychologist  like  me,  so  we  have 
weird  hours  and  he  stays  at  home.  The  child  whizzed  by  him  and 
said,  can't  talk  right  now,  daddy;  I  have  to  go  upstairs — a  third- 
grader — and  do  my  sex  homework.  And  he  said,  your  sex  home- 
work, what  is  that?  And  she  said,  I  have  to  stand  in  front  of  a  mir- 
ror and  say  penis  and  vagina  until  I  stop  laughing. 

Now,  the  problem  with  that  is  not  so  much  that  maybe  that  is 
a  reasonable  exercise  or  not,  but  that  is  a  surprise  to  the  parent 
that  that  is  happening  in  the  context  of  the  schools.  It  fuels  a  sus- 
picion that  something  is  going  on  in  the  schools  which  is  untoward. 
All  this  would  say  is  it  would,  in  fact,  have  a  chilling  effect  on 
those  kinds  of  practices,  and  I  think  that  is  good. 

I  think  it  is  good  if  a  school  says  we  are  not  going  to  give  those 
kinds  of  sex  homework  out  because  a  parent  might  sue  us.  I  think 
it  is  a  good  thing  that  the  schools  would,  in  fact,  step  back  for  a 
moment  and  say,  should  we  get  prior  consent  about  these  kinds  of 
activities  before  we  go  forward  with  them. 

Senator  Grassley.  That  is  the  end  of  my  questioning.  Before  I 
make  one  more  comment,  I  am  going  to  give  each  one  of  you  1 
minute  if  you  want  to  say  something  that  hasn't  been  said,  or  if 
you  have  some  reaction  to  something  that  I  have  said  or  a  question 
that  I  have  asked.  So  you  can  think  about  that. 

I  guess  the  last  point  I  would  like  to  make  to  you.  Professor 
Brinig,  is  in  regard  to  the  concern  that  you  just  expressed  about 
the  rights  of  children,  on  the  one  hand,  and  the  rights  of  parents 
on  the  other.  This  bill  is  supposed  to  be  about  parents  versus  the 
Government.  That  is  what  this  bill  is  all  about. 

We  have  section  7  on  page  7  that  specifically  deals  with  domestic 
relations  cases.  We  have  had  an  organization  that  has  raised  some 
concern  about  conflicts  between  parents  and  children,  and  we  have 
discussed,  although  we  haven't  finally  made  up  our  mind,  changing 
the  language  on  line  26  to  read  that  this  act  shall  not  apply,  and 
then  there  is  a  number  (1),  but  number  (2)  is  the  one  I  am  talking 
about — ^"any  other  dispute" — ^instead  of  saying  "between  parents," 
say:  "among  family  members." 

Now,  do  any  of  you  want  to  take  advantage  of  the  one  more 
minute? 
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Mr.  Farris.  I  would  just  say  that  the  balancing  between  parents 
and  school  officials,  since  that  has  been  the  exsimple  we  have 
talked  about — ^when  the  collaborative  process  takes  place,  the  bal- 
ance is  far  too  often  one-sided.  It  is  not  just  majority  rule  that  this 
country  is  about;  it  is  also  the  protection  of  minority  rights.  That 
minority  parent  that  is  swimming  against  the  majority  tide  and 
against  the  collaborative  process  needs  to  have  some  weight  given 
to  their  rights  as  the  minority  to  stand  up  and  say,  it  is  my  child; 
I  appreciate  your  input  and  I  appreciate  your  insight,  but  in  the 
fin^  analysis  I  get  to  make  the  decision,  not  you.  This  bill  will  help 
give  that  parent  some  weight  to  that  feeling. 

Senator  Grassley.  Anyone  else? 

Ms.  PiNYAN.  Mr.  Quintana  talked  a  lot  about  that  there  were  al- 
ready avenues  and  places  that  the  parents  can  seek  in  the  court 
system  to  protect  their  rights,  and  this  legislation  is  unnecessary 
because  the  courts  are  available.  I  just  want  to  reiterate  again  that 
the  cases  that  the  Rutherford  Institute  has  handled  that  we  dis- 
cussed today — the  courts  have  not  provided  a  S£ife  haven  for  par- 
ents in  these  kinds  of  cases.  This  legislation  is  necessary  to  remind 
the  courts  what  parental  liberty  is  all  about,  and  that  is  about  pro- 
tecting the  parents  from  unnecessary  and  unreasonable  inter- 
ference by  State  officials. 

Senator  Grassley.  Anyone  else?  Mr.  Quintana? 

Mr.  Quintana.  Mr.  Chairman,  let  me  thank  vou  first  for  having 
me  here  this  afternoon.  As  school  board  members,  have  an  awe- 
some responsibility  to  educate  our  children.  We  also  have  a  respon- 
sibilitv  to  those  parents.  As  I  indicated  earlier,  for  the  most  part 
I  think  school  districts  try  to  achieve  that. 

Our  concern  with  this  bill — as  I  indicated  earlier,  I  believe  it  is 
a  well-intended,  well-meaning  bill,  but  as  implemented,  this  bill 
will  cause  severe  hardships  for  school  districts  across  our  country 
and  we  would  urge  that  it  not  be  enacted. 

Thank  you. 

Senator  Grassley.  Anyone  else?  Professor  Brinig? 

Ms.  Brinig.  I  am  concerned  about  what  I  see  as  a  large  number 
of  cases  that  are  going  to  appear  particularly  in  the  Federal  courts, 
and  particularly  with  judges  that  aren't  particularly  well  equipped 
to  deal  with  them.  I  want  to  close  with  something  that  you  asked 
someone  else,  which  is  one  word  about  what  parents  should  do. 
This  is  from  the  letter  of  Saint  Paul  to  the  Ephesians,  I  think,  and 
it  is  "love  your  children." 

Senator  Grassley.  Very  appropriate.  Anyone  else?  [No  response.] 

I  thank  you  all  very  much  for  your  participation,  and  the  hearing 
is  adjourned. 

[Whereupon,  at  12:38  p.m.,  the  subcommittee  was  adjourned.] 
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